What does Title IX tell us about Title VII?

1. SCI Title IX Regs on Title VII

1.1 SCIl Welcome & Legal disclaimer

Notes:
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1.2 What does Title IX tell us about Title VII?

What does Title IX tell us
about Title VII?

Jessica L. Galanos, Esq.
Bricker & Eckler LLP

August 2020
Updated May 2022

1.3 Presenter: Jessica Galanos

Presenter: Jessica Galanos
jgalanos@bricker.com | PHONE 614.227.2341

ATTORNEYS AT LAW

« Former university administrator

+ Provides legal counsel to higher education
institutions

+ Serves as an independent investigator and
decision-maker in civil rights matters,
including Title IX

+ Based in the Columbus, Ohio Office
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1.4 Module Overview

Module Qverview

This Module is made up
of only one section.

Approximate time to
completion: 17 minutes

Notes:

Optional: The color of the page number in the bottom right corner would correspond with
whichever section the user is on to indicate their progress. | can make a template for each
color so you wouldn't have to keep changing colors.

Or instead, we could format the page numbers as “1/25, 2/25, 3/25" etc. so the users
wouldn't know the exact timing but would still have an idea of progress.
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1.5 Learning Objectives

Learning Objectives

n Brief Overview: Differences Between Title IX and Title VII

hat do the Title IX regulations tell us about Title VII?

itle X and Title VIl in Practice

Notes:

Transcript: I've broken down our learning objectives today into 3 over-arching goals: Our
first is that | want to go through a brief overview of the difference between Title IX and Title
VIl in both their statutes and implementing regulations. Next, | want to focus on our new
Title IX regulations that came out in May and went into effect on August 14", 2020 and
what they tell us about the interaction between Title IX and Title VII, and third | want to give
a few practical tips about how Title IX and Title VII are going to operate in practice now.
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1.6 What is Title IX?

I What is Title IX?

Statute (and implementing regulations) to address discrimination on the
: basis of sex in educational programs and activities that receive Federal
 financial assistance.

« Title IX of the Education Amendments Acts of 1972

+ Regulated and enforced by the U.S. Department of Education’s (“DOE”)
Office of Civil Rights (“OCR")

= “No person in the United States shall, on the basis of sex, be excluded
from participation in, be denied the benefits of, or be subjected to
discrimination under any education program or activity receiving
Federal financial assistance.”

= Title IXs prohibition on discrimination is also interpreted to prohibit
harassment and retaliation on the basis of sex

Notes:

Transcript: With our learning objectives in mind lets jump right in: So what is Title IX? Title
IX is a statute and a set of implementing regulations that seeks to address discrimination
on the basis of sex and educational programs and activities that receive federal financial
assistance. If you're reading the regulations or preambles to the regulations, these
institutions that receive federal financial assistance are considered recipients. [and] Our
full name of our statute is called Title IX of the Education Amendments of 1972 and it's
regulated and enforced by the US Department of Education’s Office of Civil Rights or “OCR".
So if you hear me throughout the presentation use the abbreviation “OCR” I'm referring to
our regulatory body for Title IX specifically, and | pulled up this quote from Title IX because
it kind of shows the statute’s main goal in one long sentence. That quote is: “No person in
the United States shall, on the basis of sex, be excluded from participation in, be denied the
benefits of, or be subjected to discrimination under any education program or activity receiving
Federal financial assistance.” And going a little bit further, Title IX has also been interpreted
that the prohibition on discrimination extends to harassment and retaliation on the basis
of sex. So those are prohibited as a form of discrimination as well.
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1.7 What is Title VII?

I What is Title VII?

Statute (and implementing regulations) to prevent discrimination,
. harassment, and retaliation in employment settings.

+ Title VIl of the Civil Rights Act of 1964

* Regulated and enforced the U.S. Equal Employment Opportunities
Commission ("EEOC")

+ Applies to employers with 15 or more employees
+ "It shall be an unlawful employment practice for an employer . . . to

discriminate against any individual . . . [in] employment, because of such
individual's race, color, religion, sex, or national origin.”

Notes:

Transcript: Now let's bring in our other player in this presentation and ask the question:
What is Title VII? So Title VIl is also a statute with implementing regulations that seeks to
address discrimination, harassment, and retaliation in employment settings. [and} Title VII
the abbreviated title here comes from Title VII of the Civil Rights Act of 1964. Coming a little
bit before Title IX was implemented by congress. [and] Title VIl just like Title IX has a
regulatory body, in this case it's the US Equal Employment Opportunities Commission or
“EEOC" so if you hear me refer to the “EEOC” acronym I'm referring to the regulatory body
for Title VII. Whereas “OCR" is the regulatory body that overseas Title IX. [and] Title VII
applies to employers with 15 or more employees. So a pretty low threshold for how big an
employer has to be for this to apply. [and]Just like in Title IX, | pulled a quote here from
our statute to kind of give our over-arching theme of what we're trying to address with Title
VII. [and] The quote goes, “It shall be an unlawful employment practice for an employer to
discriminate against any individual in employment, because of such individual’s race, color,
religion, sex, or national origin.”
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1.8 Interplay of Title IX and Title VIl in the Higher Education Environment

I Interplay of Title IX and Title VIl in the
Higher Education Environment

- Institutions of Higher Education ("IHEs”) are both
educational programs and workplaces

- Title IX and Title VIl apply to IHEs

- Before the 2020 Title IX regulations, compliance for
both was somewhat simpler due to overlapping
definitions

= The 2020 Title IX regulations changed the definition of
sexual harassment under Title IX and require IHEs to
address sexual harassment using two different
standards.

- Discrimination on the basis of sex remains very similar
between the two statutes

Notes:

Transcript: So now let's turn to our interplay of Title IX & Title VIl in the higher education
environment. So I'm using a new abbreviation here of “IHEs” for Institutions of Higher
Education, and | use this blanket term because there’s so many different forms of colleges,
universities, vocational schools, graduate level, undergraduate level, and the like. That |
wanted to just use a blanket term that applies to everybody who would be a recipient of
Federal funds with an educational program or activity. So if you see the term “IHEs” that's
what I'm referencing to. But we know that most institutions of higher education are going
to fit this definition of being both and educational program and a workplace because they
have more than 15 employees. So in these cases Title IX and Title VIl both apply. [and] So
before the new Title IX regulations came into effect, compliance for both was a little bit
simpler due to some overlapping definitions coming out of the Department of Education
and OCR on what amounted to sexual harassment. But the new Title IX regulations
changed the definition of sexual harassment under Title IX and now require institutions of
higher education to address sexual harassment using two different standards. One
standard for Title IX and a slightly different standard for Title VII. [and] So discrimination on
the basis of sex does remain very similar between the two statutes when we're talking
strict-strictly discrimination and no longer sexual harassment.
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1.9 Let’s Focus on Harassment on the

Notes:

Transcript: Because our definition of discrimination under both Title VII and Title IX
remains very similar after our new regulations went into effect and OCR allows institutions
of higher education some flexibility on how to make policies that address discrimination
when compared with sexual harassment. We're going to focus on sexual harassment,
specifically on the basis of sex, for the rest of this presentation because that's where
differences between Title IX and Title VIl really start to show.
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1.10 Title IX Sexual Harassment

I Title IX Sexual Harassment

‘Title IX views harassment on the basis of sex as a form of discrimination.

: Sexual harassment means conduct on the basis of sex that satisfies one
‘or more of the following:

1) An employee of the recipient conditioning the provision of an aid, benefit,
or service of the recipient on an individual's participation in unwelcome
sexual conduct;

2

Unwelcome conduct determined by a reasonable person to be so
severe, pervasive, and objectively offensive that it effectively denies a
person equal access to the recipient’s education program or activity; or

3

“Sexual assault” as defined in 20 U.S.C. 1092(f)(6)(A)(v), “dating violence”
as defined in 34 U.5.C. 12291(a)(10), “domestic viclence’ as defined in 34
U.S.C. 12291 (a)(8), or “stalking” as defined in 34 U.S.C. 12291(a)(30).

Notes:

Transcript: So let's dig into our Title IX sexual harassment definition. | know this is a lot to
take in on this slide, a large definition but | wanted you to have everything in case you want
to come back and reference this slide, of what does it mean to be Title IX sexual
harassment under our new regulations? Got our citation here at the bottom if you want to
go right to the regulations themselves. We've got 34 CFR section 106.30(a) and so Title IX
views harassment on the basis of sex as a form of discrimination and sexual harassment
means conduct on the basis of sex that satisfies one or more of the following conditions.
Our first condition is when, “an employee of the recipient conditions the provision of the aid,
benefit, or service of the recipient on an individual’s participation in unwelcome sexual conduct.”
You'll often hear people refer to this as a Quid Pro Quo Sexual Harassment and Quid Pro Quo
also exists under Title VII. Our second definition for what amounts to Title IX sexual
harassment is, “unwelcome conduct determined by a reasonable person to be so severe,
pervasive, and objectively offensive that it effectively denies a person equal access to the
recipient’s education program or activity." [and] Different practitioners have different names
for this whether it be unwelcome conduct / sexual harassment. | prefer to use a little bit of
an older term just coming from previous practice, which is hostile environment sexual
harassment because that allows us to mirror, at least for this presentation, hostile
environment sexual harassment under Title IX with hostile environment as we see under Title
VII. [and] part of that difference that we're going to highlight is the severe, pervasive, and
objectively offensive element here which is a change in our new regulations from our
previous standard and the standard under Title VII and that will become important. Our
third grounds for sexual harassment under Title IX is “sexual assault” as defined in the
statute that references to forceable and non-forceable sex acts in the FBI reporting manual,
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and we have “dating violence” as defined in the Cleary statute, “domestic violence” as
defined in the Cleary Act statute, or “stalking” as defined in the Cleary Act statute. [and] So
we've got our, you know, sexual assault coming from our FBI definitions and our other
three categories here coming from our Cleary Act statute and not the Cleary regulations.

1.11 Title VIl Sexual Harassment

I Title VII Sexual Harassment

i Title VII also views harassment on the basis of sex as a form of discrimination. :

+ “Harassment on the basis of sex is a violation of section 703 of Title VII.
Unwelcome sexual advances . . . and other verbal or physical conduct of a
sexual nature constitute sexual harassment when:”

(1) submission to such conduct is made a term or condition of an individual's
employment

(2) submission to or rejection of such conduct is used as the basis for
employment decisions, or

(3) such conduct has the purpose or effect of unreasonably interfering with
an individual's work performance or creating an intimidating, hostile, or
offensive working environment.

* Hostile environment: harassment is “sufficiently severe or pervasive ‘to alter the
conditions of [the complainant’s] employment and create an abusive working
environment.”” Meritor Savings Bank v. Vinson, 477 \1.5. 57,67 (1586).

Notes:

Transcript: Moving now to Title VIl sexual harassment definition. So, Title VII also views
harassment on the basis of sex as a form of discrimination. And there we have some
overlap between Title IX and Title VII. [and] So | pulled some different quotes to give you as
much as | could of the definition from both the statute and a case law definition below so
that way once again you can refer back to this slide if you want to go through the definition.
I will say that the Title VIl sexual harassment definition is a little bit longer, and so | pulled a
part a little bit and tried to narrow it down what we're looking at to make it a little bit more
digestible but pretty much all of the meat is here. So, Title VIl says, “that harassment on the
basis of sex is a violation of section 703 of Title VIl. Unwelcome sexual advances and other
verbal or physical conduct of a sexual nature constitute sexual harassment when: 1 -
Submission to such conduct is made a term or condition of an individual’s employment. 2 -
Submission to or rejection of such conduct is used as the basis for employment decisions.”

[and] These employment decisions might be something like hiring, firing, promotion
determinations, those sorts of, you know, large things that impact employment. [or] 3 -
“Such conduct has the purpose or effect of unreasonably interfering with an individual’s work
performance or creating an intimidating, hostile, or offensive working environment.” [and] So
you'll see in number one we have a kind of that “Quid Pro Quo” definition that we saw also
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in Title IX. Where the conduct is a term or condition, like it's provided in exchange for the
employment or some other condition of the employment. [and] Then in three here we
have our “hostile environment” so we have this phrase of intimidating hostile or offensive
working environment which is similar in the Title IX context of our 2" prong which deals
with conduct that reaches a certain level that it interferes with someone’s engagement with
the education program. [and] Unfortunately our statute doesn’t define what a hostile
environment is specifically but thankfully the courts, the US Supreme Court has taken up
this issue and down below we see that, “hostile environment is when harassment is sufficiently
severe OR pervasive to alter the conditions of the complainant’s employment and create an
abusive working environment.” [and] | highlighted this here again because if you remember
from our previous slide, hostile environment under Title IX is “severe, pervasive, AND
objectively offensive,” and here we have sufficiently severe OR pervasive.”

1.12 Title IX Regulations State There is No Conflict Between Title IX and Title VII

Title IX Regulations State There is No
Conflict Between Title IX and Title VIl

« Title IX and Title VIl now have different thresholds for
determining when hostile environment sexual
harassment exists.

* OCR tells us in the regulations:
v" IHEs must apply Title IX to employees

¥" No “inherent conflict” between Title VIl and Title IX (85 Fed.
Reg. 30439)

v' Let’s break down OCR’s reasoning of using heightened
standard over Title VIl and the practical effects

Notes:

Transcript: The last slide we highlighted that there appears to be a critical difference in
once of our definitions of sexual harassment between Title IX and Title VIl. So, what do our
new Title IX regulations tell us about this interaction between Title IX and Title VII? [and]
The over-arching theme is that the Title IX regulations and OCR believe that there is, “no
inherent conflict between Title IX and Title VI." But we did highlight that there is these
different thresholds for determining when a hostile environment exists under the two
statutes. So, while the two different thresholds may not create an exact conflict, we have
to somehow figure out how to operationalize two standards that we might be held
accountable for. So, OCR tells us in our regulations that institutions of higher education are
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employers, and they must apply Title IX to employees, as well as Title VII. So, a little bit of,
you know, finagling here. OCR also tells us that Title VIl is under the purview of the EEOC
and not OCR. [and] So, OCR cannot tell us how to comply with Title VII, they can only tell us
how to comply with Title IX. [and] We get this language from page 30439 of the Federal
Register where they state that there's: “no inherent conflict between Title VIl and Title IX." So,
let's break down their reasoning for reaching this heightened standard of hostile
environment sexual harassment versus the lower threshold for Title VIl and what practical
effects this has.

1.13 OCR’s Reasoning for Using Heightened Threshold for Title IX Sexual
Harassment

OCR’s Reasoning for Using Heightened

Threshold for Title IX Sexual Harassment

: Environments Differently

. GebserFramework

“The Department does not wish to
apply the same definition of
actionable sexual harassment under
Title VIl to Title IX because such an
application would equate
workplaces with educational
environments, whereas both the
Supreme Court and Congress have
noted the unique differences of
educational environments from

“In Davis, a case concerning sexual
harassment of a fifth-grade student
by another student, the Supreme
Court did not adopt the Title VII
definition of sexual harassment for
use under Title 1X, defining
actionable sexual harassment for
Title IX purposes as conduct that is
“severe, pervasive, and objectively
offensive.”” (85 Fed. Reg. 30037)

workplaces” (85 Fed. Reg. 30037)

Notes:

Transcript: We've learned that our new Title IX regulations convey that OCR wants us to
comply with both Title IX and Title VIl when applying those to employees. [and} We know
that OCR has selected a different standard for sexual harassment than our traditional Title
IX standard for sexual harassment in creating a hostile environment. [and] So what are the
reasons for OCR coming to that conclusion of applying this higher threshold. [and] OCR
really relies in two different ways on the courts and Congress in their previous actions.
[and] So our first is that OCR lets us know that courts consider educational environments
different from our workplace environment. [and] We pull the quote here is directly from
the preamble of our new regulations, where the department doesn’t want to apply the
same standards of Title VIl and Title IX because such an application would equate
workplaces with educational environments. Whereas Supreme Court and Congress have
noted the unique differences between these two. [and] Then also, a little bit, on the same
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page in the preamble we see that the courts have used this Davis and Gebser, these two
Supreme Court cases framework. [and] OCR believes that this is the right route to go down
for Title IX because Title IX exists in the educational environment which is different from
the adult workplace. So we have this quote that: “In Davis, a case concerning sexual
harassment of a fifth-grade student by another student, the Supreme Court did not adopt the
Title VII definition of sexual harassment for use under Title IX, defining actionable sexual
harassment for Title IX purposes as conduct that is “severe, pervasive, and objectively offensive.”
So our OCR is kind of punting a little bit of their reasoning and relying on what courts have
done in the past, in these contexts, to make this decision about what threshold hostile
environment sexual harassment should have under Title IX.

1.14 Title IX and Title VIl in Practice

Title IX and Title VIl in Practice

* |HEs will need to address conduct
that rises to the threshold of Title IX
and conduct that meets the
threshold of Title VI

* Title IX has a strict formal grievance
process: formal complaint, notice,
live hearing.

* Title VIl prohibits discrimination and
harassment but does not prescribe
required process

Notes:

Transcript: Now that we know what Title IX and Title VII prohibit and how OCR considers
the interplay between the two statutes, let's turn to some of the practical effects and
challenges in operationalizing both Title IX and Title VII at our campus. Institutions of
higher education will need to address conduct that rises to the threshold of Title IX and
conduct that meets the threshold of Title VIl at least for employees. However, it is a best
practice to enforce the same standards of prohibited conduct for all community members,
including students. [and] That way you can ensure transparency, consistency, and an
environment free from discrimination harassment across all of your constituents. | can
imagine scenarios where certain types of harassment may not meet the threshold of
severe, pervasive, and objectively offensive under Title IX, but it does meet the standard of
severe OR pervasive under Title VII. This will require either one policy with the flexibility to
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address different standards of conduct or multiple policies that can work in unison to
address conduct depending on its definition and its threshold of behavior. So, either
approach that you want to take will require consideration of what process your institution
wishes to afford specific conduct. Title IX requires a strict formal grievance process, but
Title VIl does not prescribe a required process for addressing conduct. So if your institution
choses to afford less procedure to cases of Title VIl sexual harassment than those under
Title IX, consider starting cases under the highest level of procedure until you are certain
that the conduct cannot meet the Title IX definitions. This will help reduce the risk of failing
to use the required Title IX grievance process for conduct when it's unclear where it might
fall.

1.15 Conclusion

I Conclusion

' Topics Covered Today:

* What are Title IX and Title VII? :
How are they similar and different after the new Title IX regulations?
Why did OCR choose to utilize a different standard for “hostile :
environment” sexual harassment?

* What are some effects of these changes?

Presenter: Jessica Galanos

* Email: jgalanos@bricker.com

CONTINUE TO NEXT SLIDE TO COMPLETE THIS MODULE

Notes:

Transcript: [and] In summary, today we've learned what are Title IX and Title VIl as statutes
and what do they prohibit. We've learned how are they similar and different after our new
Title IX regulations when into effect on August 14, 2020. We've also learned why did OCR
make certain choices to create a different standard for our, what we define as hostile
environment sexual harassment between Title IX and Title VII. [and] Also, how are we going
to operationalize and what are some of the practical effects of these changes that OCR has
made with these Title IX regulations. Thank you again for joining me, I'm Devin Jacobs, I've
left my contact information here if you want to reach out to me. | post some articles and
interesting tidbits | find on my professional Twitter page as well, if you want to go ahead
and follow. [and] Please feel free to reach out with any questions. Thank you.
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2. Exit Questions

2.1 Attest

(True/False, 100 points, 1 attempt permitted)

§SUNYsC

Correct Choice
X True
Notes:
2.2 Results Slide

(Results Slide, 0 points, 1 attempt permitted)
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#SUNYSC

Continue

Results for

2.1 Attest

Result slide properties Passing Score

80%
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Success (Slide Layer)

fisunysc

Continue

Failure (Slide Layer)

§isUNY s

Continue
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2.3 End Course

§SUNY sCI

End Course
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