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Disclaimer

This presentation shall not constitute legal advice, nor create an attorney-client
relationship. This presentation is for informational purposes only.

If you have any specific legal questions or require legal advice for specific

situations, please contact or refer to your institutional, general, or outside
counsel.
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Outcomes
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Identify the foundations of Title VI — the historical context and
Q protected classes — including the development of shared ancestry

and ethnic characteristics.
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Apply legal elements to a report or complaint of harassment
under Title VI to determine if there is a hostile environment.
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Apply the elements to fact patterns to demonstrate
understanding of what is and is not a hostile environment
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Overview for Day One

Discuss current

examples of
Review relevant how the legal
federal standard has
Explore the guidance. been applied.
history of the
hostile
environment
standard.
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History of Title VI

No person in the United States shall, on
the ground of race, color, or national
origin, be excluded from participation
in, be denied the benefits of, or be
subjected to discrimination under any
program or activity receiving federal
financial assistance.

Title VI of the Civil Rights Act of 1964

ThisPhoto by Unknown Author islicensed under CC BY-NC
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https://darkforge.library.stonybrook.edu/2022/10/28/rare-civil-rights-artifact-from-special-collections-exhibited-at-the-u-s-capitol-visitor-center/
https://creativecommons.org/licenses/by-nc/3.0/

Purpose and Legislative History of Title VI

Title VI of the Civil Rights Act of 1964 arose from a growing demand in the early 1960s to combat
racial discrimination and desegregation on the state level.

* Prevented the use of federal funds for financing discrimination based on race, color,
or national origin.

* Brown v. Board of Education (1954) overturned “separate but equal” but many
segregated schools were still receiving federal funding.

* Ensured there was a blanket nondiscrimination policy in all programs and activities so
that Congress would not have to debate this in each new piece of legislation that
involved authorizing federal assistance.

* Created an efficient alternative to private discrimination legal actions and litigation.
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Shared Ancestry — True or False

True or False:

Someone must actually have a shared ancestry background

that is being targeted to be considered a target of Title VI
discrimination or harassment.
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Shared Ancestry Answer

False

If someone is targeted based on a perceived ancestral
background or characteristics (even if they do not
actually possess them), it is still considered Title VI
discrimination or harassment.

(@) | SUNYSC



National Origin: Shared Ancestry and Ethnic
Characteristics

Discrimination or harassment is based on actual or perceived:

Ethnic

Ancestry Citizenship characteristics

Residency in a

country with a Distinct religious

identity

dominant religion
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https://www.ed.gov/sites/ed/files/about/offices/list/ocr/letters/colleague-202311-discrimination-harassment-shared-ancestry.pdf

Discrimination Based On National Origin

Title VI does not protect students from discrimination based only on religion; however, students of a religious
group may be protected under Title VI if the discrimination is based on national origin.

This includes addressing antisemitism, islamophobia, and discrimination against those who are or are
perceived to be Jewish, Israeli, Muslim, Arab, Palestinian, Sikh, South Asian, Hindu, or from any religion or
region in the world.

The key here is to understand that it’s not solely about religion but also national origin and how that
interplays with religious identity.
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Evolution of

Shared Ancestry

and Ethnic

Characteristics

July 28, 2003: Dear
Colleague Letter, First
Amendment

March 10, 1994:
Investigative Guidance for
Racial Incidents and
Harassment

Religious Discrimination
-specifying protection

Sept. 8, 2010: Letter to OCR

from DOJ — clarifies
protection from religious
discrimination if based on
actual or perceived shared
ancestry or ethnic
characteristics

Dec. 31, 2015: DCL, Race,
Religion, and National
Origin Tolerance —
response to the Syrian

refugee crisis.

Aug. 24, 2023: DCL, Race
and School Programming -
guidance on developing
curricular engaging in
activities that promote
racially inclusive schools.

March 14, 2024: DCL, Addressing
Discrimination Against Muslim, Arab,
Sikh, South Asian, Hindu, and Palestinian

Students.

Sept. 13, 2004: DCL,

Oct. 26, 2010: DCL, Harassment
and Bullying — provides
examples of discrimination
prohibited by Title VI.

May 25, 2023: DCL,

Nov. 7,2023: DCL, Discrimination,
Including Harassment, Based on
Shared Ancestry and Ethnic
Characteristics.

May 7, 2024: DCL, Protecting

for Arab Muslims,

Jewish Americans, and

Sikhs (ethnic and
religious
characteristics).

Addressing Discrimination
Against Jewish Students

Students from Discrimination,
such as Harassment Based on
Race, Color, or National Origin,
Including Shared Ancestry or
Ethnic Characteristics



Guidance from the Regulator(s)
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Current Landscape of Regulation of Title VI for
Higher Education Institutions

U.S. Department of Justice, Civil Rights Division (DOJ)

U.S. Department of Education, Office for Civil Rights (ED-OCR)

U.S. Department of Health and Human Services, Office for Civil Rights (HHS-OCR)
U.S. General Services Administration (GSA)

Joint Task Force to Combat Antisemitism (DOJ, ED-OCR, HHS-OCR)
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Current Landscape of Regulation/Enforcement of TVI
for Higher Education Institutions

The changing role of ED-OCR
The revocation of the DOJ TVI Manual
Is ED-OCR guidance still “good” guidance?

Do any of those other agencies have guidance on hostile environment?
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Hostile Environment:
Dear Colleague Letter, May 25, 2023

“OCR generally finds that a hostile environment exists where there
is harassing conduct that is sufficiently severe, pervasive or
persistent so as to interfere with or limit the ability of an individual

to participate in or benefit from the services, activities, or privileges
provided by a school.”

Dear Colleague Letter, May 25, 2023

(@) | §SUNYSC


https://www.ed.gov/sites/ed/files/about/offices/list/ocr/docs/antisemitism-dcl.pdf

Hostile Environment:
Dear Colleague Letter, November 7, 2023

“Harassing conduct can be verbal or physical and need not be directed at a particular
individual. OCR interprets Title VI to mean that the following type of harassment creates
a hostile environment: unwelcome conduct based on shared ancestry or ethnic
characteristics that, based on the totality of the circumstances, is subjectively and
objectively offensive and is so severe or pervasive that it limits or denies a person’s
ability to participate in or benefit from the recipient’s education program or activity.”

Dear Colleague Letter, November 7, 2023
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https://www.ed.gov/sites/ed/files/about/offices/list/ocr/letters/colleague-202311-discrimination-harassment-shared-ancestry.pdf

Transition in January 2025

= Following the Presidential Transition in January 2025, the federal government took a series of actions to
put higher education institutions on notice.

= This included a letter that was sent to 60 institutions of higher education across the country to notify
them of their obligations under Title VI. These institutions had pending U.S. Department of Education
Office for Civil Rights (OCR) complaints against them.

= The letter contained strong language around this administration’s stance vs. the previous administration’s
enforcement stance and outlined a standard that was not communicated across the board to institutions
related to hostile environment. That standard seemed like a reversion to the pre-November 7, 2023

standard.
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Letter from U.S. Department of Education, March 10,
2025

“A hostile environment exists where there is harassing conduct that is sufficiently
severe, pervasive, or persistent so as to interfere with or limit the ability of an individual
to participate in or benefit from the services, activities, or privileges provided by a
school. In OCR’s investigative experience, schools often respond to individual reports of
harassment but fail to consider how the particular instance of harassment, either in and

of itself, or in conjunction with other incidents of harassment, may contribute to a
hostile environment.”

Letter from Craig Trainor, Acting Assistant Secretary for Civil Rights, U.S. Department of Education, dated
March 10, 2025.
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Enforcement From The Regulator: How is the Federal
Government Defining Hostile Environment?
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Defining Hostile Environment:
Joint Notice of Violation to Columbia University

“Harassment that is severe or pervasive and motivated (at least in part) by race,
color, or national origin, can give rise to a hostile environment claim under Title
VI. See Hayut v. State Univ. of N.Y.,, 352 F.3d 733, 748 (2d Cir. 2003) (applying
harassment framework to Title IX case); Vengalattore v. Cornell Univ., 36 F.4th 87,
103 (2d Cir. 2022) (“[C]ases brought under Title IX are generally to be analyzed in
the same way as cases under Title VI.”). Thus, student-on-student harassment
violates Title VI where it is so severe or pervasive that it “effectively bars the

victim’s access to an educational opportunity or benefit.” Davis Next Friend LaShonda
D. v. Monroe Cnty. Bd. of Educ., 526 U.S. 629, 633 (1999).”

Joint Notice of Violation to Columbia University (Issued May 22, 2025)
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Defining Hostile Environment:
HHS Notice of Violation to Harvard University

“To determine whether severe, pervasive, and objectively offensive harassment
occurred, courts look to a ‘constellation of non-dispositive factors: ‘severity of the
conduct, its frequency, whether it [was] physically threatening or not, and
whether it interfered with’ the student experience.”” Kestenbaum, 743 F. Supp. 3d
at 308 (quoting Gerald v. Univ. of P.R., 707 F.3d y (1°t Cir. 2013)’. This harassment
can include protests that are, “at times, confrontational and physically violent,”
and where students “legitimately fear their repetition.” 1d.

U.S. HHS OCR, Notice of Violation: Harvard University (OCR Trans. No. DO-25-607541-RV-CRR-
Rac) (Issued June 30, 2025)
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Defining Hostile Environment:
DOJ Notice of Findings to George Washington University

“To establish a hostile educational environment, a school must (1) [have] had
actual knowledge of, and (2) was deliberately indifferent to (3) harassment that
was so severe, pervasive, and objectively offensive that it (4) deprived the victim
of access to the educational benefits or opportunities provided by the

school... [and] whether a hostile educational environment exists is a question of
fact, determined with reference to the totality of the circumstances...”

U.S. Department of Justice, Civil Rights Division, Notice of Findings, George Washington
University (issued August 12, 2025)
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What does this all mean when it seems like the
standards are slightly different from each other?



The Elements Of A Hostile Environment

—_
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What Has To Exist For There To Be A Hostile

Environment?

Harassing conduct

Sufficiently severe, pervasive or
persistent (like severe or
pervasive)

Must look at incidents within
the “totality of the
circumstances,” not just in
isolation

Must be at a minimum,
objectively offensive based on
the “reasonable person”
standard

Interfere with or limits the
ability of an individual
to participate in or benefit from
services, activities, or privileges
provided by the institution
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Harassing Conduct — Yes or No

Does harassing conduct have to be directed at a
particular individual to be considered Title VI

harassment?
1. Yes
2. No
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Harassing Conduct Answer

No, harassing conduct may also be directed at a
particular group to be considered Title VI
harassment.
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Harassing Conduct

Harassing conduct is unwelcome conduct

Harassing conduct may occur in:

that may include:

= Verbal abuse = Classrooms (in- = Bathrooms
= Graphics or written statements person & virtual) = Online
" Physical assault = Residence halls = Social media sites
= Other conduct that may be threatening, harmful, = Hallways = Off campus
or humiliating ] . = Cafeterias/ Dining
= Does not have to be directed at a particular halls

individual
= Athletic fields

= Locker rooms

OCR Fact Sheet: Harassment based on Race Color, or National Origin on School Campuses, July 2, 2024
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Harassing Conduct Continued
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4 )

Does not always
need to be
targeted at a
particular person
to create a
hostile
environment for
a student or a
group of students

¢

4 )

The conduct may
be directed at
anyone and could
also be based on
association with
others of a
different race
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Example:
Harassment

referencing the
race of a sibling
or parent that is
different from
the race of the
individual who is
being harassed

= Can harassing conduct include speech or expression? Yes
=  What about the First Amendment?
= Obligations Run Concurrently — must not violate the First

Amendment, but also must not violate Title VI



Severe, Pervasive or Persistent
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|s it Severe, Pervasive, or Persistent?

Severe: a single Pervasive: must consist Persistent:
incident that could be of more than casual or repetitive series of
enough to create a isolated incidents events

g

hostile environment

&

4
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Factors to Consider for Severe, Pervasive

or Persistent

Context

Nature

Scope

Frequency

Duration

Location of
incidents

Identity, number
and relationships of
the persons
involved
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Other Considerations For Whether Something is Severe,
Pervasive or Persistent

What is the size of your institution?

What is the location of the incidents?

An incident in the private and personal environment of an individual’s
dorm room may differ from the effect of the same incident in a student
center or a dorm lounge.

Harassing conduct/acts do not need to be targeted at the specific
individual to create a hostile environment: the acts can be directed at
anyone.
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TOTALITY OF THE CIRCUMSTANCES

How you look at the totality of the circumstances is similar to determining whether
something is severe, pervasive, or persistent.

[ Factors to consider: J

e Context

e Nature

e Scope

e Frequency

e Duration

e Location of incidents

e |[dentity, number and relationships of the
persons involved
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What Else Should You Be Looking At When Thinking About The
Totality Of The Circumstances?

4 N\
It is a continuous, campus-wide evaluation: what issues are happening; what is the scale; what is the size?

\_ J/

4 )
Has your campus had a series of events that have led to tension/complaints?

> <
Has your campus had vandalism/graffiti happen that is discriminatory on the basis of race, color, or national origin
multiple times in different settings and places on campus?

> <
How is your campus community interacting on divisive issues?

\L J

4 N\
Is your campus having frequent demonstrations/protests on a particular issue that may implicate Title VI?

\_ J
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Objectively Offensive

ThisPhoto by Unknown Authorislicensed under CC BY-ND
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https://groundup.org.za/article/labour-court-fires-dishonest-national-lotteries-commission-employee/
https://creativecommons.org/licenses/by-nd/3.0/
https://creativecommons.org/licenses/by-nd/3.0/
https://creativecommons.org/licenses/by-nd/3.0/

What is Objectively Offensive?

Conduct is evaluated from the perspective of “a reasonable person in the student’s position,
considering all the circumstances.”

If the harassment was sufficiently severe that it would have adversely affected the enjoyment of
some aspect of the institution’s educational program by a reasonable person, of the same age and
protected class as the victim, under similar circumstances, it would constitute a hostile environment.

It is the perspective of a person of the same protected class as the victim because it is an immutable
characteristic upon which the harassment is based.

Note on "subjectively offensive:" used in the Biden standard but silent in the most
recent standards provided by the Trump administration.

"Subjectively offensive" is built into the current standard because the "conduct
must be unwelcome.”
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Interfere or Limit with Ability to
Access/Participate

Some examples of interference or limited access (not exhaustive):

Fear of moving freely on campus
Uncomfortable attending class or skipping class
Fear of staying in the dormitory

Skipping athletics practices/games
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Title VI Violation

Who commits a Title VI Violation?
1. Students, faculty, staff

2. The Institution
3. Both
4. Neither
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Title VI Violation Answer

2. The Institution
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SCENARIQOS & DISCUSSION
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Case Study

A group of Arab college students receives university approval to form a new student organization to empower and support
Arab students. The organization hosts monthly meetings in the school quad and is open to all students. As student
members begin gathering for one of the meetings, dozens of other students surround the student organization members
and refer to them as “terrorists” and “jihad supporters.” The students participating in the meeting become fearful when
they realize that they are unable to leave because their fellow students encircle and shove them. The Arab students
recognize their classmates in the crowd of harassers and skip class the next day because they fear encountering the
harassing students in class. Members of the student organization complain to university administrators about the harassing
conduct they experience during their meeting. The administrators express sympathy and note that “college is difficult and
things are tense.” University officials take no further actions. The student organization members cancel all future meetings
because they do not believe that they can safely hold them on campus in light of the university’s failure to take any steps to
ensure that the meetings could safely take place.
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Case Study Questions

= Can you identify the harassing conduct?

= |s this severe, pervasive, or persistent? If yes, why?

= Taking into account the totality of the circumstances, do you think this
creates a hostile environment? Do you need more information to assess
that?

= |s this objectively offensive?

= Have any of the students had their participation/access limited or denied?
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