Title VI Investigations



Title VI Discrimination
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Federal law — Title

Based on
perceived or
actual race, color,
national origin,
shared ancestry
or ethnic
characteristics, or
citizenship or
residency in a
country with a
dominant religion
or distinct
religious identity.

VI of the Civil
Rights Act of 1964
and its
Regulations.
~ J
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RaCial’ ethnic or
ancestral slurs or
stereotypes;
accents, foreign
names or names
commonly
associated with a
particular shared
ancestry or
foreign language.

Skin COIOF,
physical features,
or style of dress
that reflects
ethnic and
religious
traditions.




First Amendment

Respect free speech and

Respond to acts that fall within recognize that a non-
Freedom of speech First Amendment’s discrimination inquiry under
protections. Title VI does not end with a

freedom of speech inquiry.

Environment that was created may still require campuses to
offer supportive measures to students and ensure they can
access the institution’s educational programs and services.
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Expectations — Title VI Investigator

Review policies and procedures that focus on the investigation of discrimination complaints.

Provide annual training for all employees and staff responsible for responding to or
investigating reports or complaints of discrimination.

Ensure investigators know how to identify relevant witnesses to interview and how to
conduct interviews about harassment.

Provide instructions on how to conduct and document thorough and impartial
investigations of alleged discrimination.

Have a structured and consistent process for investigating and addressing complaints of
discrimination.
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Hostile Environment

Harassment creates a hostile environment when conduct is sufficiently severe, persistent or pervasive that it
interferes with the individual’s ability to participate in or benefit from a College’s program(s).

Lens is of a reasonable person (objectively offensive under the same circumstances).

College knew or should have known of the hostile environment -- upon reasonably diligent inquiry it should
have known of the discrimination or should have made the inquiry.
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Hostile Environment Continued

Assess whether the College caused, encouraged, accepted, tolerated or failed to correct a hostile
environment of which it had actual or constructive notice.

Immediately investigated complaints, provides interim support measures, and prompt resolution following an
investigation.

Took prompt and effective steps to end the harassment, tailored to address the specific problems
experienced as a result of the harassment.
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College’s Policies

The investigator
relies on the
College’s policies and
procedures during
the investigation.

e
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e Were they followed in assessing if there was discrimination?
e Do they explain the investigative process?

e Can all students easily access the antidiscrimination policies and any
relevant forms. Is the reporting form easily accessed by a student or

faculty or staff?

e Do policies lay out the routing of incident reports — for example, the role

of the Bias Response Team?

e Do policies indicate clearly that a filed complaint or an identified victim is

not needed to assess whether the acts were discriminatory?

e What is the availability of supportive measures?




The Investigation




What is an Investigation?

Inquiry to
determine
whether there
has been a
violation of laws
or statutes
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Fact-finding

Objective of
gathering
evidence and
analysis to see if
violation of law or
policies
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Determination of
appropriate relief
if a violation is
found —
sometimes even if
there was no
violation of
federal or state
laws or the
policies




The Investigator

/

Unbiased

o

~

)

-

Does not express opinions or
conclusions to

ss about any issues or events
under investigation.

\_

complainant/respondent/witne

~

Y
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No conflict of interest

)

-

\_

Advises on developing a

and prospective relief.

~

corrective plan for remedial

-

Provides guidance to the

campus (in consultation

with others) on how the
violation should be

Y

corrected.

)
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Knows there may be
immediate steps to take while
investigation continues.

\_ w




The Complaint

* Explains the what, when, where and who.

* Contains contact information for the

Complainant.

 |dentifies the person or group injured by

the alleged discrimination and their

protected class(es).
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Questions to ask:

Is the Respondent(s) identified?
Does the Complainant or
Respondent have a disability in
providing relevant information?

Is the Complainant represented by

an attorney?




Is this a Title VI Complaint

()] &

SUNY SCI

STUDENT CONDUCT INSTITUTE

Identify the act(s) of alleged discrimination.

Assess whether there was harassment.

If there are possible violations of Title VI, determine what the context, nature, scope,
frequency, duration and location of harassment.

Determine if individuals were denied services or access to a covered program. Whether
there were unequal services offered in a College program.

Determine if there was a disparate impact on members of a protected class through a
policy, procedure or program.



Dismissal or Referral of a Complaint

Dismiss if the complaint is
unsubstantiated or frivolous —
clearly devoid of merit.

Failure to state a claim under
Title VI — not any of protected
classes.

May need to refer to
appropriate office on campus.
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Compliant contains only
incoherent statements that
are not grounded in fact.




Dismissal of a Complaint Continued

No jurisdiction

Complaint details pattern of previously filed
Not a Title VI claim complaints about the same Respondent that
Frivolous claim have been found to be factually, or legally
About an incident that took place at unsubstantiated OR same allegations and
another college issues have been addressed in a recently

Respondent is not a student at your closed/dismissed complaint.
college
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Time frames

Give the
Complainant(s) a
deadline by which

all requested
information
should be
submitted.

4 )

- J

Note: College’s policies and procedures must (1) state a time frame for

-

o

Let the
Complainant(s)
know that if
information is not
received by a
certain date, the
investigation may
be closed.

J

o

If you receive
relevant
information on
some of the
allegations, those
cannot be
dismissed.

J

4 )
Calculate the
internal time
frames at the

College for getting
and analyzing the
evidence — how
long will each step
of the process
take.

. J

completions of the intake and jurisdiction determination process and (2)

specify under what circumstances the College will take independent
action.
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Informal Resolution

@] gsunysa

4 N

Should ask Complainant if they are interested in an
informal resolution.

/Negotiated Resolution — facilitated by the \
investigator — negotiated agreement; not
appropriate if conduct alleged could justify

suspension or termination for faculty and
suspension or expulsion for student under

College’s policies.
\_ /




Formal Resolution

4 )

Administrative adjudication

- J

Can have emergency removal if Respondent is accused of potential
violation of campus policies or poses a threat to the health and
safety of others.

J
4 )
Investigation. Investigative report with conclusion as to violations
found or recommendation for dismissal of complaint.
\_ J
: . : , )
At end of investigation if a campus decides that a Respondent’s
conduct is a violation of campus policies — then look to what the
policies provide as next steps. )

<
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Prior to Interviews

Assess whether implementation of supportive measures
are needed for the complainant (and the respondent).

.

7

Take actions needed to prevent further incidents of
discrimination while the investigation is ongoing.

.

7

Collect and review relevant documents, witness
statements, and evidence related to the alleged
discriminatory behavior.

.

7

Schedule interviews of all relevant individuals —
complainant(s), respondent(s) and potential

STUDENT CONDUCT INSTITUTE

withesses. In-person or virtual?
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Types of Evidence

p
DIRECT EVIDENCE — Clearly shows discriminatory motive. Can be express acts that show that one
protected class is treated more favorably than others.

\L

(

DOCUMENTARY EVIDENCE — Written material, such as documents, texts, emails or posts.

\L

(

TESTIMONIAL EVIDENCE — Testimony which is provided in written form or orally.

\L

>
CIRCUMSTANTIAL EVIDENCE — Indirect evidence which requires the investigator to make inferences or
presumptions.

\_

>
STATISTICAL EVIDENCE — Statistics, facts, or data of a numerical type which show intentional
discrimination or a neutral practice that results in disparate impact.

\L
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Investigation Process

When reviewing evidence of unwelcome conduct look at the “totality of circumstances” and see if it
was subjectively and objectively offensive.

So severe and pervasive it limits/denies person’s ability to participate in an educational program or
activity?

Would it limit a reasonable person of the same race, national origin as the victim in the same
circumstances?

Determine how complex the issues involved are and who and what the sources of evidence are —
testimony, documents, texts, social media etc.
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Investigation Process Continued

Make sure you keep detailed records of all investigative steps, any findings, and all actions taken
throughout the process.

Note the identity and role of each party and witness, contact information and the relationships of
the people involved.

Label the date, place and time of each interview.

Was it a telephone, in-person or Zoom interview?
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Steps in the Investigation

The Who, What, When and Where Questions:

\_

What
happened? Did
alleged event or

act occur?
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4 ) 4 )
Assess who was

directly involved in
the situation,
those who may
have knowledge of
the events or
processes, those
who have the
authority to make
decisions relevant
to issues under
investigation.

Why did it
happen? When
did it happen?

Who was

involved?

4 )

Think about the
sequence of
interviews and
allocating enough
time for each
interview. Not only
who should be
interviewed, but
also who should
be interviewed
first, second etc.
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Steps in the Investigation Continued

/

Consider whether you
should interview
everyone who may
have relevant
information or is it
more effective to
interview a select,
smaller number of
people? No set rules
as to who should be
interviewed.
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Think carefully whether
you may be missing
important information
by not interviewing a
witness or someone --
may have relevant
information.

»

4 )

Information you gather
at one interview may
have an impact on
guestions you ask at
another interview. You
may end up expanding
your investigation.

- J




Interviews



Effective Interviews

* Prepare a list of questions to ask. It is crucial to be prepared to
deviate from these questions as the interview progresses.

* Place the interviewee at ease.

* Inform the interviewee of the process.

* |dentify everyone in the room.

* Collect as much detail as possible; verbatim quotes can be useful.
e Listen! Listen! Listen!

* Differentiate factual information from opinions or impressions.

<
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Interviewing the Complainant

e Develop and draft a list of questions before the interview.

* Explain your role.

* You are gathering information. Should let the Complainant talk.
* Explain the investigation process.

* Inform Complainant about supportive measures that may be available to
them.

e Explain that you will be contacting and interviewing the Respondent(s).

* They should know that witnesses identified by both the Complainant and the
Respondent may be interviewed.
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Interviewing the Complainant Continued

* Also, as information is collected from others, you may need to meet
again with the Complainant or contact them again.

* Need to get details of circumstances of events alleged, chronology of
events and identity of witnesses and what relief is being sought.

e Evaluate the information given, demeanor of the complainant.
* Explore the relationship between or among the parties.

e Utilize trauma-informed interview techniques — non-judgmental, seek
clarification rather than making assumptions.

* Provide next steps; manage expectations.
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Conducting the Interviews

Start with broad
guestions — “tellme [—
what happened.”

Then move to more specific
guestions: where were you
standing? What did the
Respondent say? What did
others do or say?

Avoid leading questions:
“Isn’t it true you were
writing on the walls of

the building?”

Don’t assume the
veracity of the parties’
or witnesses’ accounts.

Don’t let the withess know
what you believe or don’t

Don’t agree or disagree

believe to be true—you |—>| withthe witness’ version

should not influence the
testimony.
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of events.

End with catch-all: Is there
anything else that you haven’t
shared that you would like to?




Interview of Respondent(s)

* Give a brief description of complaint being investigated, allegations and
issues under investigation.

* Provide the College’s authority to investigate — the law and College’s
policies.

e Explain your role and the investigation process.
* Inform them about supportive measures that may be available to them.

* Explain that you will contact and interview witnesses identified by both the
Complainant(s) and the Respondent(s).

* Allow Respondent to talk and give information uninterrupted in their own
words before jumping in with questions.

* You may need to meet again with the Respondent or contact them again.

* Do not document your opinions.
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Interviews - Withesses

7

All the steps of preparing for interviews discussed above should be followed here too.

\

7

See if each witness has suggestions for additional witnesses who should be contacted.

\

>
Assess the credibility of each witness. Hearsay evidence - - what a witness heard about — may have relevance to the

investigation - use if appropriate to lead you to sources or other evidence.

\
7

How many witnesses are you going to interview? All of them? Criteria used for choosing whom to interview.

\

7

Explain any amnesty policies.

\

7

Do NOT document your opinions regarding the witness and their testimony in your notes.

\L
-
Remember to plan the investigation carefully so that you are not re-interviewing witnesses or asking for new
documents after interviews.

\
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Interviews —

Curious, non-judgmental
tone.

Don’t make assumptions —
ask clarifying questions.

Tone matters — do not
interrogate.

Do not document your
opinions regarding the
witness and their testimony
in your notes.

Remember to plan the
investigation carefully so

Withesses
that you are not re-

< asking for new docs.
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Interview Notes

All notes of interviews should have the following:

e Case number or information identifying the investigation.

e Name, address and email/phone number of the witness.

e Date, time and location of interview. Who else was in the room.
e Name of the investigator conducting the interview.

e Documents/electronic evidence that support or negate Complainant’s allegations or
Respondent’s testimony.

@] gsunysa



After the Interviews . . .

s

Analyze what you have received from the Complainant(s), Respondent(s)
and witnesses or individuals with relevant information.

Review written materials — letters, posts, texts, business records,
computer data. Is there disappearing evidence involved (Snapchat/texts)?

\L
r —

Public statements, social media, statements made to others.

Do you need to make any on-site visits?

Are there concurrent investigations taking place — law enforcement?

$
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Disappearing Parties or Witnesses

() &

by Unknown Author is licensed under

SUNY SCI

STUDENT CONDUCT INSTITUTE

Complainant or Respondent or witness
disappears/fails to participate.

College may still have the obligation to investigate
or make a hostile environment. assessment or
implement measures on campus to address the
complaints made.

How many times should you reach out?

Document each action taken by you, the
investigator and by the campus.

Note in the investigative report which parties or
witnesses failed to participate or indicated they
would not participate in the investigation.


https://www.solaresearch.org/2020/03/important-announcement-lasi20-update/
https://creativecommons.org/licenses/by/3.0/

Weighing the
Evidence

Review the relevant evidence related to allegations raised.

NS

4

What is the strength of evidence you collected?

NS

Relevant evidence tends to prove or disprove the allegations raised --ifitis a
race discrimination investigation, information on gender discrimination may
not be relevant to the investigation. But. ..
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Weighing the

EVl d ence Weigh the statements in the interviews and see whether they are consistent or

. inconsistent with those of other witnesses.
Continued

NS

How do the statements support the documents, electronic evidence,
statements (public or private) of the other witnesses?

NS

Does the evidence show that the College failed to follow its own policies and
procedures?

NS

Once the College learned of harassment did it take action that was reasonable,

> timely and effective? If not, what steps need to be taken now?
@ ‘ & SUNY SCI
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Investigative Report

 Complete an investigative report once the investigation is complete.

* Every investigation should have a report completed with the allegations, applicable policies,
interview and document review summaries and conclusion of whether discrimination was found and
the reasons for the conclusion. Does not have to be lengthy.

* Set out all facts pertinent to the case in chronological order of events or by subject matter.
*  NO CONCLUSIONS or opinions.

* How was the investigation conducted, what documents were reviewed, which witnesses were
interviewed, whose witnesses they were and dates of each interview.

* In most of the simpler matters, the combination of the Hostile Environment Assessment Worksheet
and the Recordkeeping Guide will be your “investigative report.”
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Investigative Report Continued

* Attempts, with dates, to contact the Complainant, Respondent and each witness.

* Make sure each allegation is addressed in the findings of violations, no violations.

* Allegations —include here which section of Title VI it violates.

 Recommend corrective and/or remedial action to make the Complainant whole or
eliminate the discriminatory practices and bring the campus into compliance with
Title VI

* You do NOT need to provide a copy of the report to the parties — review the college’s
policies.
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After the Investigative Report

-

Inform the parties in
writing of the decision

\_

reached as to whether
discrimination was found.

~
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If discrimination was
found, explore and offer
additional or new
supportive measures to the
Complainant(s). Even if the
conduct is on private social
media and involves political
speech, Title VI requires
the College take reasonable
steps to address and
ensure that a hostile
environment does not
exist.

4 N
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Determine what actions
will be taken in keeping
with the College’s policies
against the Respondent(s).




Next steps. ..

If no discrimination was found, assess
whether continuation of supportive measures
are necessary.

Assess what steps the College needs to take to
address and eliminate any perception of
harassment or discrimination.

Must have consistent responses to similar
conduct — by different groups.



Reminder -
Investigative Files
Must Have the
Following
Information
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The date(s) of receipt of the written complaint or oral report;

The name or identifier of the person who provided notice to the
College (“the reporter”);

The status of the reporter (e.g., professor, student, friend) and
the name or identifier of the individual who was allegedly
discriminated against and/or harassed (“the Complainant”);

The status of the Complainant (e.g., student, professor, parent,
advocate);

The name(s) or identifier of the individual(s) who allegedly
engaged in discrimination and/or harassment (“the
Respondent(s).



Reminder
Continued -
Investigative Files
Must Have the
Following
Information
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The status of the Respondent (e.g., student, professor, staff member),
including if applicable, the respondent’s job title (if an employee);

The nature of the alleged harassment (e.g., verbal harassment by
students using antisemitic slurs);

The date(s) of the alleged harassment; the location(s) of the alleged
harassment (e.g., school name, in a particular class, in the cafeteria;

The names or identifiers of any witnesses; names of witnesses; names
of identified witnesses that were not interviewed and the reasons for
not interviewing them.

The name(s) or identifiers and job title(s) of the individual(s) who
received and processed the complaint or oral report.



Best Practices

» Establish Title VI policies outlining prohibited behaviors,
complaint procedures, and reporting mechanisms.

* Training provided for students, faculty and staff on Title VI
compliance, cultural competency, and diversity issues. (NOT a
one-time deal)!

* Climate surveys are helpful. Should be conducted on a regular
basis to monitor the campus environment and identify areas
for improvement regarding racial and ethnic equity.

* Always make a hostile environment assessment and address
allegations of discrimination with more than just supportive
measures or referrals. Make sure steps taken to remedy the
effects of the harassment on the individuals and the campus
and to prevent its recurrence.

<
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Questions?

Sapna.Raj@suny.edu

(518) 320-1389


mailto:Sapna.Raj@suny.edu
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