Fundamental Issues in Higher Ed
Employment Investigations

1. Introduction

1.1 5CIl Welcome & Legal disclaimer

Notes:
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1.2 Fundamental Issues in Higher Education Employment Investigations

Fundamental Issues in Higher
Education Employment Investigations

Janet Elie Faulkner
Founding Attorney, Faulkner Legal LLC

Faulkner Legal
Recorded September 2020

Notes:

1.3 Learning Objectives

Learning Objectives

verview: Employment investigation fundamental issues

Nature of the Claim

Types of Employees and Institutions involved

Interplay among Institutional Offices
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1.4 Types of Claims 2

Type of Claims

» Sexual harassment
o 2 types of sexual harassment
»  Quid pro guo
= Hostile environment

» Sexual assault, stalking, dating or domestic violence
o How are these managed in a workplace?

* Other alleged misconduct
o Different employment-based processes also may apply

1.5 Types of Claims 3

Types of Claims

Employee’s unwelcome attention toward student

An employee feels uncomfortable in their work environment
because of the behavior of one or more co-workers

Requests for favors from administrator or faculty member to
faculty, employee, or student

Creation of hostile learning or living environment based on gender
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2. Types of Employees

2.1 Types of Employees

I Types of Employees

+ Faculty
« Staff
= Student workers
» Contractors
B
2.2 Faculty
I Types of Employees: Faculty
= Tenured
+ Nontenured
« Adjunct Faculty
« Researcher
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2.3 Staff

Types of Employees: Staff

* Academic areas

* Nonacademic areas
o Student Affairs
o Operations

= Supervisors

Open Offices

Remote locations

2.4 Staff 2

Types of Employees: Staff

+ Unionized
» Civil Service
* Medical / Professional

o Licensure issues >> affects confidentiality in process
o Public safety
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2.5 Student Workers

Types of Employees: Student Workers

+ Graduate Students
o Research assistants
= Academic progress dependent on supervisor
o Teaching assistants
= May have supervisory authority
= Need training!

 Work-study students
o Who do they trust?

= Resident Assistants

2.6 Faculty / Staff Distinctions

Faculty / Staff Distinctions

- Staff

= Faculty handbook may apply - Employee policies / handbook may
apply

- Employee policies also may apply
= May be unionized
- Participate in shared governance
» Range of corrective actions available
- Academic freedom protections
= Lack of employment protection
» Tenured status

= Variable range of student interaction

« Most have student interaction

- May be unionized
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3. Employment-Related Factors

3.1 Employment-Related Factors

Employment-Related Factors

Authority figures
« Power dynamics

« Environment which encourages discourse and
development of relationship

Decentralized workplaces

3.2 Types of Higher Ed Institutions

Types of Higher Ed Institutions

* Private
« Public

* Location
o Nondiscrimination agencies
o State laws may apply in addition to Title IX rules

« Decentralized
o Impacts how reporting takes place
o Impacts who knew or should have known
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3.3 Public universities mean public employees

Public universities mean public employees

Public employees have an additional overlay of rights
which must be considered in a misconduct process:

 Due process considerations
* First Amendment protection

* Likely to be unionized

+ Rights from their collective bargaining agreement

3.4 Employee Roles in Complaint Process

Employee Roles in Complaint Process

» Employee as complainant
» Employee as respondent
» Employee as witness

» Employees as advisor
¥" This role changed with the implementation of the
2020 Title IX Regulations
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3.5 Employees as Parties and Witnesses

Employees as Parties and Witnesses

« What is at stake
« Fairness considerations

« Resources for employee complainants and
respondents

4. Conclusion

4.1 Other potential employee roles in an investigation

Other potential employee roles in an
investigation

« Reporting individuals

Supervisors and managers have a responsibility to
respond to allegations of sexual harassment

Support person

Union representative

Disability support person

Notes:
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4.2 Interplay of Offices — Which offices are involved?

Interplay of Offices — Which offices are
involved?

* Provost's Office
o Handles faculty employment
issues

+ Human Resources
o Personnel records

+ Financial offices

= Disability resources office

4.3 A Final Note: Retaliation
A Final Note: Retaliation
« Considerations for employees - what's at stake?
« Employees as potential retaliator
» Employees as witnesses
« Need for institutional offices to present united front to
prevent retaliation
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4.4 Resources

Resources

« 85 Fed. Reg. 30026, May 19, 2020, at 30438, “Title VIl and Directed
Question 3 (application to Employees) - httos/www.govinfo.gov/
content/pkg/FR-2020-05-19/pdf/2020-10512 pdf

.

Title VIl of the Civil Rights Act: htips.//www. ecoc. gov/laws/statutes/
titfevii.cfm

Equal Employment Opportunity Commission (EEOC): fittps./
www.eeoc.gov/sexual-harassment
htips:/www.eeoc.gov/sex-based-discrimination
= FAQs, fact sheets, guidance

+ KeyCases:
= Meritor Savings Bank v. Vinson, 477 U.8. 5, 106 S5.Ct. 2399 (1986)
= Faragher v. City of Boca Raton, 524 U.S. 775 118 8.Ct. 2275 (1998)
= Burlington Industries v. Eflerth, 524 U.S. 742, 1718 S. Ct. 2257 (1998)

Notes:

4.5 Faulkner Legal

————
Faulkner Legal

Questions?

jef@faulknerlegal.com
781.942.78590
https://www.faulknerlegal.com

CONTINUE TO NEXT SLIDE TO COMPLETE COURSE

Notes:

Please let me know if you have questions about how to handle investigations involving
employees. I'd be happy to talk with you about those issues.
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5. Exit Questions

5.1 Attest

(True/False, 100 points, 1 attempt permitted)

fisunysc

Submit

Correct Choice
X True
Notes:
5.2 Results Slide

(Results Slide, 0 points, 1 attempt permitted)
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#SUNYSC

Continue

Results for

5.1 Attest

Result slide properties Passing Score

80%
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Success (Slide Layer)

fisunysc

Continue

Failure (Slide Layer)

§isUNY s

Continue

Published by Articulate® Storyline www.articulate.com



5.3 End Course

§SUNY sCI

End Course
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