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Determining Relevance in TIX Hearings: 
Part 2 
1. Introduction 

1.1 SCI Welcome & Legal disclaimer 

 

Notes: 

 
 



 

 
Published by Articulate® Storyline www.articulate.com 

1.2 Determining Relevance in Title IX Hearings, Part Two: 

 

1.3 Learning Objectives 
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1.4 An institution’s grievance process must 

 

Notes: 

Applies in both the investigative process and the adjudicative process 

 

2. Privileges 

2.1 Legally recognized privileges 

 

Notes: 
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Policy rationale:   
 
The purpose of privileged communications statutes is to protect relationships such as 
husband/wife, attorney/client, and physician/patient relationships that are expected to 
have privacy and a certain level of intimacy. The rule of privileged communication exist 
because privacy of confidential relationships is valued in the society.  
 
We want to encourage people to communicate honestly within these relationships 

 

2.2 Privileges in Title IX grievance process 

 

Notes: 

Who asserts:  The person holding the privilege is the one who asserts it.   
Why:  they assert it because they don’t want others outside that relationship to know the 
substance/they don’t want it to be considered in the proceedings. 
What happens: it means the information cannot be admitted/considered in the 
proceedings.   
Why might someone waive the privilege?  In a TIX matter, someone might waive the 
privilege if they believe the substantive information could help their case.  Examples I have 
seen:  a complainant might waive the privilege with respect to their therapist if they have 
PTSD that the therapist feels is attributed to the alleged sexual assault.  The complainant 
might feel that the therapist’s participation in the investigation and hearing would suppor 
the complainant’s claim that they experienced a sexual assault.  A respondent might waive 
the doctor-patient privilege with respect to their orthopedic surgeon if they feel the 
surgeon could assert that the respondent did not have the strength or mobility to restrain 
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a complainant in the manner alleged. 
What happens when they waive the privilege?  This is the question that can take us on the 
path of challenging issues.  In theory, what happens is that the privileged information loses 
its protections and is treated like  non-protected, regular information.  But what I have seen 
is that sometimes we have some wrinkles develop. 
 

3. Thorny Issues 

3.1 Thorny waiver of privilege issue #1 

 

Notes: 

Party inadvertently references privileged information 
The oops rule:  Legal materials instruct courts to look at a variety of factors, but the ones 
most useful  to us: 
1.Degree of intentionality of the disclosure 
2.The person’s timely efforts to retract/identify the information 
3.The extent of the other party’s reliance on the info and the reasonableness of that 

reliance 
4.Any time constraints 
 
 
Party places the privileged information “at issue.  Waiver exists when the nature of the 
allegations places the contents of a privileged communication in issue. 
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This brings up the issue that a person should not be able to use privilege as both a shield 
and a sword.   
 
To analyze if there has been a waiver in the “at issue” doctrine, consider 
1.The specific allegation 
2.The content of the relevant, supposedly privileged info 
3.The relationhips between the allegation and the information 
4.Whether there is any reasonable alternative source for the information in the materials. 
 
 
 

3.2 Thorny waiver of privilege issue #2 

 

Notes: 

 
Party attempts to limit the scope of waiver 
This occurs when a party says they are waiving their privilege but only with respect to a 
certain portion of information.  Example:  the complainant says they are waiving the 
privilege with their therapist but only as it relates to them being diagnosed with PTSD.  
Respondent waives privilege but only as it relates to their allegedly disabling condition.   
 
So what can we learn from the law about how to understand the scope of a waiver of 
privilege. Opponent may seek to inquire about other communications or privileged matter 
on a different topic. 
Majority view is that waiver can extend beyond the information already revealed to permit 
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inquiry into related information.  Crux of the issue is what is related?   
 
Three tests 
 
Revocation of waiver 
Prevailing view is that once made, a waiver is irrevocable.  Applies if a party waived privilege 
during the investigation but tries to revoke it at the hearing. 
 
 

3.3 Thorny waiver of privilege issue #3 

 

Notes: 

Party inadvertently references privileged information 
The oops rule:  Legal materials instruct courts to look at a variety of factors, but the ones 
most useful  to us: 
1.Degree of intentionality of the disclosure 
2.The person’s timely efforts to retract/identify the information 
3.The extent of the other party’s reliance on the info and the reasonableness of that 

reliance 
4.Any time constraints 
 
 
Party places the privileged information “at issue.  Waiver exists when the nature of the 
allegations places the contents of a privileged communication in issue. 
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This brings up the issue that a person should not be able to use privilege as both a shield 
and a sword.   
 
To analyze if there has been a waiver in the “at issue” doctrine, consider 
1.The specific allegation 
2.The content of the relevant, supposedly privileged info 
3.The relationhips between the allegation and the information 
4.Whether there is any reasonable alternative source for the information in the materials. 
 
 
 

4. Conclusion 

4.1 Bonus slide: 

 

Notes: 

 
A corrective rule of evidence that expands relevancy, authorizing the consideration of 
evidence that would otherwise be irrelevant and inadmissible 
 
What triggers this? 
Arises when party affirmatively (not on cross) testifies in a false or misleading manner  
Covers the situation when evidence normally inadmissible becomes admissible by virtue of 
the opposing party's reference to the subject matter at issue 
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Covers the situation when evidence normally inadmissible becomes admissible by virtue of 
the opposing party's reference to the subject matter at issue 
 
is a corrective rule of evidence that posits that, in the event that prejudicial, and otherwise 
inadmissible, information is presented by one party to the jury or factfinder, then the 
opposing party may “right the wrong” by being allowed to correct, rebut, or address such 
information with evidence that was formerly inadmissible, but which becomes admissible 
for the sole purpose of countering this information. The doctrine of “opening the door” is 
an evidentiary rule of expanded relevancy, authorizing the admitting of evidence that 
would otherwise be irrelevant and inadmissible, where it is offered in response to other 
evidence (whether admissible or admitted although inadmissible over objection)1 that has 
been introduced by the opposing party. The rule places discretion in the trial court to 
determine the scope of its application. 
 
by leaving a false impression with the jury that invites the opposing party to respond. 
 
When a party testifies in a false or misleading manner, such testimony would “open the 
door” to the introduction of potentially inadmissible evidence in rebuttal or 
explanation.1 The testimony must be adduced on direct examination, so that it is raised by 
the party or on the party's behalf; it is not generally possible to “open the door” for an 
opposing party's benefit by responding to questions posed by opposing counsel. 
 
The doctrine is based on principles of fairness5 and truth-seeking.6 Its goal is to balance any 
unfair prejudice that the opposing party might have suffered if precluded from introducing 
evidence on the same issue after the “door” has been “opened.”7 It provides the affected 
party to opportunity to place the evidence into its proper context. 
 
For the opening-the-door doctrine to apply to otherwise inadmissible evidence, the 
testimony at issue must have created a misimpression. 
 
In exercising this discretion, the courts are guided by principles of fairness, and generally 
allow the admission of only such evidence as will: 
• address the same issue as the evidence or occurrence that “opened the door”; and 
• rebut any false impression that might have resulted from the earlier admission 
This has also been referred to as the court's discretion under the “rule of completeness. 
 
There are essentially three areas of inquiry with regard to “opening the door” to the 
admission of otherwise inadmissible evidence: 
• the initial determination that the “door” has been “opened,” based upon the occurrence of 
a particular event (i.e., has the opposing party opened the door through its pleadings, 
during discovery, by its opening statement, or through an offer of testimony or other 
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evidence?); 
• the scope of the “opening” (upon what issues has the “door” been “opened”?);4 and 
• the appropriate limitations, if any, upon the inadmissible evidence that may now be 
entered (i.e., are there still fundamental issues of prejudice or fairness that militate in favor 
of, or against, allowing inadmissible evidence? Can these be addressed judicially?). 
We want to encourage people to communicate honestly within these relationships 

 

4.2 Thank you! 

 

Notes: 

 
 

5. Exit Questions 

5.1 Attest 
(True/False, 100 points, 1 attempt permitted) 
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Correct Choice 

X True 

 

 

5.2 Results Slide 
(Results Slide, 0 points, 1 attempt permitted) 
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Results for 

5.1 Attest 

 

Result slide properties Passing Score 

80% 

 

 

Success (Slide Layer) 
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Failure (Slide Layer) 

 

5.3 End Course 
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