Cross Examination in a Title IX Hearing

1. Cross-Examination in a Title IX Hearing-SCI-final

1.1 SCIl Welcome & Legal disclaimer

Notes:
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1.2 Cross-Examination in a Title IX Hearing
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Notes:

Hi. My name is Scott Roberts, and I'm a partner at the Boston Law Firm
of Hirsch Roberts Weinstein a member of the firm's higher education
practice group. I'm honored to join with the Student Conduct Institute
from SUNY to present this module on conducting cross-examination in
a Title IX conduct hearing. My guess is that most of those listening are
not attorneys, and that most of your awareness of cross-examination is
based on movies or television shows about lawyers.

Cross-examination during a student conduct hearing is not as
bombastic as those dramatic portrayals, and it's very unlikely that
anyone is going to make a confession on the stand. Courtroom cross-
examination takes years to perfect - in fact, there are lengthy treatises
about the art of cross-examination - and perfection is not the goal of
this module. Rather, this module is intended to provide you a basic
overview of how to prepare to for cross-examination, and how to
conduct a cross-examination.

Published by Articulate® Storyline www.articulate.com



1.3 Learning Objectives

Learning Objectives

Understand the Department of Education’s 2020 Title IX Regulations and
the Right to Real-Time Cross-Examination
by a Party's Advisor

Learn How to Prepare for Cross-Examination - the Three E's
Understand the Basic Strategy for Cross-Examination

Learn How to Impeach a Witness with a Prior Inconsistent Statement -
4 the Three C's

Notes:

This module has four learning objectives.

The first is to understand that, as reflected in the Department of Educations 2020
regulations under Title IX, the Department views the opportunity for real-time cross-
examination at a live hearing as critical part of student disciplinary proceedings for conduct
within the scope of Title IX.
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1.4 The Department of Education’s View of the Importance of Cross-Examination

The Department of Education’s View of the
Importance of Cross-Examination

DOE emphasizes the importance of
cross-examination:
e e S S S

parties and give each side the opportunity to test the credibility
of adverse witnesses

« serves the goal of reaching “legitimate and fair results”

Notes:

The Department’s view of the importance of cross-examination is made very clear in the
new regulations. Now, | want to make equally clear that in this module, | am not taking a
position for or against the wisdom of the Department’s view. Instead, I'm letting you know
what the new regulations require, and what schools need to do to comply with those
regulations.

From the Department’s perspective, cross-examination is a critical tool for resolving factual
disputes, and for testing the credibility of adverse witness. In fact, the Department explain
that cross-examination is so critical that a decisionmaker is not permitted to rely on any
statement offered by a witness or party, either at or before the hearing, where that witness
or party does not submit to cross-examination.
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1.5 The Right to Real-Time Cross-Examination by a Party’s Advisor

The Right to Real-Time Cross-Examination by
a Party's Advisor

© Grievance processes must provide for a live hearing for allegations of Title IX
harassment

@ Each party's advisor must be permitted to ask the other party and any
witnesses all relevant questions and follow-up questions, including those
challenging credibility

@ Advisor's cross-examination must be conducted directly, orally, and in real time

Notes:

As you've learned in other SCI modules, the new regulations require that institutions

conduct live hearings to address and resolve complaints alleging conduct and harassment
covered by Title IX.

During those live hearings, the advisor for each party - not the parties themselves - must be
permitted to ask the other party and any witness all relevant questions and follow-up
questions, including questions challenging credibility. That cross-examination by the party’s
advisor must be conducted directly, orally, and in real-time, with a decisionmaker making
real-time determinations on the relevancy of questions.

This module does not address the decision-maker’s rulings on relevancy - that is a lengthy
and involved subject, and the regulations governing determinations of relevancy in a
conduct hearing are addressed in detail in a separate SCI module by my partner John Graff.
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1.6 The Institution’s Obligation to Appoint an Advisor to Conduct Cross-
Examination

The Institution’s Obligation to Appoint an
Advisor to Conduct Cross-Examination

If a party does not have an advisor present at the live hearing, the institution must
provide an advisor of the school's choice to conduct cross-examination
on behalf of that party (without fee or charge)

Appointed advisor may be, but is not required to be, an attorney

§106.45(b)(6)(i)

“IClonducting cross-examination ‘on behalf of a party’ need not mean more than relaying
that party’s questions to the other parties and witnesses. That function could therefore
equate to serving as a party's proxy, or advocating for a party, or neutrally relaying the
party’s desired questions.”

Notes:

The new regulations require that if a party does not have an
advisor present at the live hearing, a school has to provide that
party an advisor of the school’s choice, free of charge, and the
appointed advisor may be, but it not required to be, a lawyer.

This reflects an interesting dichotomy in the new regulations: as
I mentioned before, the Department of Education has
emphasized the “especially critical” importance of cross-
examination, which is almost always conducted by attorneys,
but the Department has also stated that a school-appointed
advisor need not be an attorney, and could even be someone
who is “neutrally relaying” a party’s questions.

This sets up a possible scenario in which one side’s advisor is a
highly experienced trial lawyer who has mastered the art cross-
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examination, while the other side’s advisor is a biology
professor who has never seen the inside of a courtroom.

In an attempt to level the playing field for that hypothetical
biology professor, I’ll now address the basic steps for preparing
to conduct a cross-examination

2. Preparing for Cross Examination

2.1 Preparing for Cross-Examination — The Three E’s

Preparing for Cross-Examination — The

T§'|ree E's

Notes:

In preparing to conduct a cross-examination, an advisor should remember the three E's.
Cross=examination should be EFFECTIVE.

Cross=examination should be EFFICIENT.

Cross=examination should be ELASTIC.

LET'S TALK ABOUT THAT MEANS IN PRACTICE.
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2.2 EFFECTIVE

EFFECTIVE

Evaluate the Record

@ Establish Your Themes

Notes:

How do you insure that Cross-examination will be effective?

First, you need to CAREFULLY EVALUATE the entire investigative record. You need to
determine what information helps your side’s position, and what information hurts your
side’s position.

Second, you need to figure out what evidence supports what trial lawyers call the “theme of
the case.” Let's say that you're the advisor for a complainant who asserts that they were
incapacitated by alcohol at the time of an incident of alleged sexual assault. One of your
case themes may be: Complainant was incapacitated. After evaluating the record, you ask
yourself: what evidence supports that theme? Who interacted with the complainant? What
did they report seeing with respect to the complainant’s consumption of alcohol? Or the
complainant’s ability to walk or speak? Or the complainant's vomiting? Or the
complainant’s apparent unconsciousness?

After assembling that information, you need to consider how, and through whom, you will
present it through cross-examination to establish the case theme of incapacitation.
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2.3 EFFICIENT

EFFICIENT

ﬁ Emphasize Your Key Facts

Elicit Your Narrative

Notes:

Your cross-examination must be EFFICIENT.

Remember, heading into the hearing, the decisionmaker will already have the benefit of an
extensive investigative report, and you don't need to rehash each and every fact, with each
and every witness. Even experienced lawyers make the mistake of droning on and on in
cross-examination, repeating the same points over and over, or pointlessly berating
witnesses. Having served as decisionmaker, | can assure you that they will appreciate if
you get to the point in your cross-examination, and refrain from wasting time.

You want to carefully decide which important facts you want to emphasize with a particular
witness, and how you will use each witness's testimony to advance your side’s narrative,
version of events.

Cross-examination isn't a broad sword—you're not trying to figuratively lop off the head off
the head of every witness who testifies.

Cross-examination is a surgical tool - one that should be used with care and precision to
elicit the information that you need in a persuasive manner .
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2.4 ELASTIC

ELASTIC

(] Escape the Script

‘D Ears - Use Them

Notes:

Going into cross-examination, many advisors script-out
questions that they want to ask. That method of preparation is
not only understandable, it’s advisable.

Unfortunately, sometimes advisors are so focused on reading
their list of questions that they don’t #ear the answers. That is a
mistake.

Advisors need to listen carefully to what a witness actually says
at the hearing. Sometimes, a witness may something that
surprises you, or that is different from what a witness has said
before. If that information is helpful, you may want to
emphasize it. If that information is different from what a
witness has said before, the change in testimony may provide an
opportunity for challenging the credibility of the witness through
a technique called “impeaching a witness with a prior
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inconsistent statement.” I’ll discuss that technique in a
moment.

Remember: when you’re conducting cross-examination, don’t
hold too tightly to your script. Keep your ear opens and be sure
to pay attention to what the witness is saying, not just to the next
question on your list. Your questions should be elastic, and you
should be ready to shift on the fly.

3. Strategies for Cross Examination

3.1 Deciding Whether to Cross-Examine a Witness — Two Questions

Deciding Whether to Cross-Examine a
Witness — Two Questions

| Do | conduct cross-
examination?

Typically, yes, even

if briefly _I

I_ What questions do
! ask?

Focus on specific areas -
don't meander

Notes:

For each witness: there are two questions and advisor should ask: (1) Do | cross-examine
this witness? (2) What questions do | ask?

On the first question, it can be quite powerful to stand up and say, “I have no questions of
the witness of this witness.”

But that can be read two ways. It could be read in a positive manner, as “This witness is
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not important.” Or it could be read in a negative manner, as in, “This witness is telling the
truth, and I've got nothing to challenge the witness with.”

As a general rule, it's good to conduct some cross-examination of each witness, even if very
limited.

On the second point, have a plan for each witness.

Know what you want to ask. Almost every witness will have some information that will
assist your side and help establish your case themes, and you want to elicit that
information, efficiently, quickly, and clearly.

3.2 Basic Strategy

Basic Strategy for Conducting Cross-
Examination

Obtain and confirm helpful information from the withess

“When you saw Carson later that night, Carson appeared sober to you, right?”
“Carson talked to you, and you understood what Carson was saying, right?”

“In fact, you talked for two hours, right?”

Where the witness has no helpful information, limit the witness s importance

“You were not at the party at 12 Elm Street, right?”
“You were across campus at theater rehearsal, right?”

“So, you never actually saw any of the interactions between Carson and Rowan at the
party, right?”

Address potential bias

“You and Carson are best friends, right?”
Notes:

Following up on that last point, cross-examination is not about tearing every witness - it's
about obtaining useful information to support your themes.

Typically, I structure a cross-examination in three, basic tiers:
First, | focus on obtaining helpful information from the witness - as a I said, almost every

witness will have some piece of information that helps your case, and | will begin by asking
questions designed to elicit and confirm useful information.

Published by Articulate® Storyline www.articulate.com



Second, where the witness has no useful information, | try to limit a witness's importance. |
may ask questions that focus on a witness's lack of personal knowledge, or a witness's lack
of opportunity to observe key events. | call this technique “taking the witness off the
board.”

Third, I may ask questions intended to address a witness's bias.

So, let's consider how those questions play out in a scenario in which the complainant,
Carson, alleges that after getting drunk at a party at 12 Elm Street, the Respondent, Rowan,
had sexual intercourse with Carson while Carson was incapacitated. At the hearing from,
Wyatt witness testifies on Carson’s behalf, stating that Carson was very hungover the
morning after the alleged incident, but neglecting to mention that Wyatt and Carson had a
long conversation of the night of the incident, during which Carson appeared sober. The
cross-examination of Wyatt might go something like this:

3.3 Impeaching a Witness with Prior Inconsistent Statement — The Three C’s

Impeaching a Witness with Prior
Inconsistent Stateément - The Three C's

L onfirm

- ompare

Notes:

Now, a moment ago, | mentioned & technique called “impeaching a
witness with a prior inconsistent statement.” This technique is a
hallmark of courtroom cross-examination, and some lawyers
have a real flare for it.
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This is used when a witness presents testimony at trial that is
different from what the witness said before the trial. At its most
basic level, a witness testifies before that the light was red, and
then show up at trial and does a 180, stating that the light was
green. That change in testimony presents a significant
opportunity for challenging a witness’s credibility and
emphasizing the testimony that you believe reflects the truth.

Impeaching a Witness with a prior inconsistent statement

involves three steps — what are known as the 3 Cs. They stand
for CONFIRM, COMPARE, CONFRONT.

3.4 Scenario

Scenario: A Witness Changes Testimony

Whitney Witness accompanies Carson
Complainant to the Student Conduct Office
during an initial report of an incident that

occurred the night before. During the intake
interview, Whitney makes the following At the live hearing, several weeks

statement: “Rowan Respondent was so later, Whitney offers to “clarify” the
totally chill at the party - Rowan is shy and earlier statement. Now, Whitney
super laid back. Rowan and Carson talked says that Rowan was “very

to each other, and they were smiling and aggressive” with Carson at the
dancing until they left. | was happy for party, “grabbed” Carson, and
Carson. But Carson seemed upset after pushed Carson against a wall.
coming back to the dorm room, and then

told me what happened.”

Notes:

Let's look at how impeachment with a prior consistent statement might work at a student
conduct hearing. You're the advisor for Rowan Respondent in connection a sexual
misconduct complaint filed by Carson Complainant, who is alleging that Rowan was very
aggressive, up to and during a sexual encounter.
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From your perspective, a key witness is Whitney, who observed Carson and Rowan
interacting at a party and reported no aggressive conduct by Rowan. In particular, during
the complaint intake process,

As Rowan's advisor, you think that Whitney's pre-hearing statement about those
observations of interactions between Rowan and Carson at the party are helpful in
undercutting the portrayal of Rowan as an aggressor.

However, at the live hearing several weeks later, Whitney completely changes that

testimony.

As Rowans' advisor, you have two goals
regarding Whitney's changed testimony: First, you want to convey that Whitney's earlier
account was the truth. Second, you want to use Whitney’s change in testimony to
challenge the credibility of the testimony provided by Whitney at the live hearing. This is
where we put the three C's into practice.
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4. Conclusion

4.1 CONFIRM

CONFIRM CURRENT INCONSISTENT
STATEMENT WITH CONTROLLED QUESTIONS

Reiterate the Inconsistent Statement

“Whitney, this morning you said that Rowan was “very aggressive” with
Carson at the party, correct?”

“You said that Rowan “grabbed” Carson and “pushed” Carson against a wall,
is that right?

“And you seemed quite sure of that?"

Notes:

In the first step of the impeachment process, you want to CONFIRM the inconsistent
testimony provided by Whitney at the conduct hearing and briefly reiterate, or tee-up, that
inconsistent testimony.

You do this by asking a series of controlled questions - what are sometimes called leading
questions - rather than asking open-ended questions. The reason for this is simple: you
don’'t want to give Whitney wiggle room regarding the earlier, inconsistent testimony.

Those confirming questions might sound something like this:
“Whitney, this morning you said that Rowan was “very
aggressive” with Carson at the party, correct?”
“You said that Rowan “grabbed” Carson and “pushed”

Carson against a wall, is that right?
“And you seemed quite sure of that?”

The inconsistent statement is now CONFIRMED, and the witness is now boxed in on the
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earlier testimony.

Now it's time to move on to the next step in the impeachment process, COMPARE.

4.2 COMPARE

COMPARE WITH PRIOR STATEMENT

identify the Occasion of the Earlier Statement
“Whitney, this isn't the first time you've testified about the interactions between
Rowan and Carson at the party, correct?” J |
“In fact, you provided a statement about their interactions to the Student Conduct

office, correct?”
Emphasize the Circumstances of the Earlier Statement

“You gave that statement to Student Conduct Office the day after the party, less than
24 hours after it happened, right?”

“You wanted the Student Conduct Office to understand what happened, in case action
needed to be taken, right?

“So, you wanted to be very careful with what you said, right?”
“And you described the interactions between Rowan and Carson at the party,right?”

Notes:

In second step, you want to COMPARE Whitney’s testimony at the hearing to what Whitney
previously said about the same subject.

First, you want to remind Whitney about the occasion of the earlier statement. That might
sound something like this:

“Whitney, this isn't the first time you've testified about the
interactions between Rowan and Carson at the party,
correct?”

“In fact, you provided a statement about their interactions to
the Student Conduct office, correct?”

Next, because you want to show that Whitney's earlier statement is the one that is the
truth, you want to emphasize the importance of the circumstances when Whitney provided
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that earlier statement. That might sound something like this:

“Whitney, you gave that statement to Student Conduct Office

the day after the party, less than 24 hours after it happened,

right?”

“You wanted the Student Conduct Office to understand what

happened, in case action needed to be taken, right?

“So, you wanted to be very careful with what you said, right?”

“And during that interview with Student Conduct, you
described the interactions between Rowan and Carson at the
party that happened the night before, right? Just several hours
earlier, right?”

Now, you have completed the COMPARE step.
4.3 CONFRONT

CONFRONT WITH PRIOR STATEMENT

Confront with the Earlier Statement

“When you described the interactions between Rowan and Carson to the Student
Conduct Office, you said that they ‘talked to each other, and they were ‘smiling and
dancing until they left, correct?”

“You did not state anything about Rowan ‘grabbing’ Carson or ‘throwing’ Carson
against a wall, right?”

“When you described Rowan’s demeanor at the party to the Student Conduct Office, you
described him as ‘totally chill, ‘shy, and ‘super laid back, right?”

“You did not describe Rowan as ‘very aggressive, as you did today, correct?”

“And you told the truth when you made your statement to the Student Conduct Office,
correct?”

Suggest Possible Reasons for the Changed Testimony

Notes:

Now comes the CONFRONT step. This is the moment that you've been building to. The
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moment when you CONFRONT Whitney with the difference between Whitney's testimony
at the live hearing, and Whitney's statement at the Student Conduct Office.

Now, as Rowan’s advisor, you may be tempted to raise your voice, or rant at the witness.
Don't do that. It's rarely effective in a courtroom, and it's almost never effective in a
student conduct hearing, where it particularly important to maintain decorum. Instead,
just methodically confront Whitney with the earlier statement, and let the inconsistency
speak for itself. That might sound something like this:

“When you described the /inferactions between Rowan and
Carson at the party to the Student Conduct Office, you said
that they ‘talked to each other’ at the party, and they were
‘'smiling and dancing until they left,’ correct?”

“You did not say anything about Rowan ‘grabbing’ Carson or
‘throwing' Carson against a wall, right?”

“When you described Rowan's demeanor at the party to the
Student Conduct Office, you described him as ‘totally chill,
‘shy,” and ‘super laid back,’ right?”

“You did not describe Rowan as ‘very aggressive, as you did
today, correct?”

“And you told the truth when you made your statement to the
Student Conduct Office, correct?”

If you sense it's appropriate, you may want to suggest a reason for the change in Whitney's
testimony at the live hearing. That might sound something like this:

“Whitney, Carson is your best friend, right?”

“And whatever happened between Carson and Rowan, you know that it upset
Carson, right?”

“And you didn't’ like seeing Carson upset, right? “

“And when this hearing is over, you don't want to see Carson upset, right?”

You've now completed the CONFRONT step, and you've accomplished the two goals: (1)
bolstering the credibility of Whitney's earlier statement to the Student Conduct office; and
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(2) undermining the credibility of Whitney’s testimony at the live hearing.
4.4 Final Do's and Don'ts

Final Do's and Don'ts

):Q Don't call a witness ‘a liar’

Do raise concerns about the reliability/
credibility of a witness's testimony

- Don't rant and rave
e
Do pursue your questions,
persistently and calmly

Notes:

So that's it. That's a basic primer on how to conduct a cross-examination, and | encourage
you to look at other videos and materials that talk about the art of cross-examination.

Like anything else, you get better at cross-examination the more you do it, and you should
look for opportunities to practice. | always found myself practicing on my two kids,
especially when they'd come up with some excuse for walking in the door at 2:00 a.m.
instead of 11:00.

Remember: cross-examination is not about yelling. It's about preparation and technique.
In my experience, it's usually the lawyers who are the least prepared, who are often the
loudest and most ineffective. And their ineffectiveness and lack of preparation shows.
Cross-examination is most compelling when it is delivered in a confident and deliberate

manner, one that reflects a full understanding of the record and clear preparation. In
closing, | offer a few “Do’s and Don'ts for cross-examination:

Don't call a witness ‘a liar’ [let inconsistencies
speak for themselves]
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Do raise concerns about the reliability/credibility
of a witness’s testimony

Don't rant and rave

Do pursue your questions, persistently and
calmly

| hope this module has been useful for you, and |
want to again thank the terrific team at the
Student Conduct Institute for inviting me to
participate. It's been an honor. If you have any
questions, feel free to contact me by phone or
email, at the contact information on the final
slide.
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4.5 Contact Information

Scott A. Roberts

Partner, Hirsch Roberts Weinstein LLP

24 Federal Street, 12" Floor
Boston, MA 02110

sroberts@hrwlawyers.com

617-348-4340

Notes:

5. Exit Questions

5.1 Attest

(True/False, 100 points, 1 attempt permitted)

fisuny s

Submit
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Correct Choice

X True

5.2 Results Slide

(Results Slide, 0 points, 1 attempt permitted)

HSUNYSC!

Continue

Results for

5.1 Attest

Result slide properties Passing Score

80%

Published by Articulate® Storyline www.articulate.com



Success (Slide Layer)

fisunysc

Continue

Failure (Slide Layer)

§isUNY s

Continue
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5.3 End Course

§SUNY sCI

End Course
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