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Notes:

This is an intermediate training. Assumes you already know how to conduct basic party
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and witness interviews, and collect other very common info like text messages, social
media posts, etc. Point of today's module is to look at some of the more complicated and
nuanced kinds of evidence that an investigator or hearing officer might come across and
provide some guidance on how to consider such evidence in making determinations.

1.3 Learning Objectives

Learning Objectives

1. Learn about certain categories of specialized evidence—beyond party
and witness statements—that may be collected during a sexual
misconduct investigation.

2. Learn the difference between relevance, reliability, and weight in the
evidence evaluation process, and understand how these terms apply to
certain specialized evidence.

3. Understand what it means to be an “expert” witness and learn how to

deal with expert opinions.

2. Defining terms

2.1 Relevance, reliability, and weight

I What do these terms mean?

* The value you
assign to the
piece of

» Trustworthy

+ Accurate evidence

Notes:

You've all probably heard evidence get evaluated through these three measures. Itis
important to understand that each of these measures is distinct. You can take one piece of
evidence and determine whether it is relevant, whether it is reliable, and how much weight
it should be accorded in your determination.
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| think of relevance in connection with the similar word, related. Is the piece of evidence
related to a fact in question. Let's take as an example a sexual misconduct matter in which
a complainant alleges a respondent followed them into the bathroom at a bar and sexually
assaulted them there.

You collect a statement from the respondent’s best friend that the respondent only went
into the bathroom to look for complainant but came out in less than 20 seconds.

Is this relevant? Yes, fact in issue is whether respondent was in the bathroom for long
enough to sexually assault complainant. This info makes that more or less likely.

Reliable? To determine this, we would want to know how well thee witness could see the
bathroom, whether the lights were on, whether witness wearing glasses, etc. Would also
want to know whether witness consumed any alcohol or drugs that could have impaired
their ability to observe

Weight you should give it? Witness is respondent’s best friend. This means there is
potential for witness to want to give info that is favorable to respondent. Don't discount

the statement completely, but relp between them could cause you to give slightly lesser
weight to witness statement.

2.2 SANE records

I SANE records

« What they are: Records of a sexual assault forensic examination conducted by a specially trained nurse

« What they look like: Partially typed, partially handwritten, partially drawn, and sometimes photographs

* How you get them: Complainant submits them, or signs release for institution to obtain them

* What SANE records tell you:
« Presence or absence of physical injuries
« Narrative account from complainant
« Sometimes reflect level of impairment

« Let's discuss: Misinterpretation of SANE records

Notes:

Interpretive concerns: Whether non-consensual sexual activity occurred
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2.3 Results of polygraph examination

I Results of polygraph examination

= What they are: Report from polygraph examiner as to whether individual showed signs of deception when
asked certain questions

= What they look like: Brief narrative report from examiner, and sometimes examiner’s resume

* How you get them: Either party submits them

« What results of a polygraph examination tell you:
= Whether the examiner measured signs of deception when the party answered those particular
questions in that particular context

« Lef's discuss: Do you have the expertise to evaluate polygraph results? Are they reliable? How much
weight should you give them?

Notes:

Having the expertise to evaluate, reliability

3. Discussing prior misconduct & character evidence

3.1 Prior misconduct by a respondent

I Prior misconduct by a respondent

« What this is: Assertion that respondent previously engaged in sexual misconduct

= What this looks like: Witness or complainant mentions that respondent has engaged in prior sexual
misconduct; can also be written records of prior findings of misconduct

= How you get this: Offered by a witness or complainant

« What prior misconduct can tell you:
+ Respondent has been accused or found responsible of possibly similar misconduct in the past

- Let's discuss: Relevance and reliability of prior misconduct by respondent, admissibility of assertions of
prior misconduct at a hearing. And, how much weight should you give evidence of prior misconduct?

Notes:

Previously not allowed by most schools’ policies; new regs permit such evidence to be
considered.

Interpretive concerns: Reliability, inability to confirm assertions
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3.2 Character evidence

I Character evidence

= What this is: Information that shows the parties are good people

« What this looks like: Witness statements about the person’s general good and honorable character or their
other good deeds and accomplishments

= How you get this: Witness statements and possibly other documentary information submitted by the party

« What character evidence can tell you:
= Some people think the party is a good person, or person has received accolades in the past

= Lef’s discuss: Relevance and reliability of character evidence, admissibility of assertions of good conduct
at a hearing. How much weight should you give it?

Notes:

Previously not allowed by most schools’ policies; new regs permit such evidence to be
considered.

Interpretive concerns: Reliability, inability to confirm assertions

4. Conclusion

4.1 Understanding expert witness opinions

I Understanding expert witness opinions

Notes:

Federal rule of evidence.

A witness who is qualified as an expert by knowledge, skill, experience, training, or
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education may testify in the form of an opinion or otherwise if:

(a) the expert's scientific, technical, or other specialized knowledge will help the trier of fact
to understand the evidence or to determine a fact in issue;

(b) the testimony is based on sufficient facts or data;

(c) the testimony is the product of reliable principles and methods; and

(d) the expert has reliably applied the principles and methods to the facts of the case.

4.2 Addressing and evaluating expert witness opinions

I Addressing and evaluating expert witness opinions

+ Questions a decisionmaker might want

to ask an expert to help determine:
™ & Relevanece
- + Reliability
« Weight

\ ‘ « Discussing expert evidence in the
determination letter

4.3 Thank you!

Thank you!

REBECCA
LEITMAN
VEIDLINGER

Questions? rebecca@veidlinger.com

5. Exit Questions

5.1 Attest

(True/False, 100 points, 1 attempt permitted)
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fisunysc

Correct Choice
X True
5.2 Results Slide

(Results Slide, 0 points, 1 attempt permitted)

fisunysc

Continue

Results for

5.1 Attest
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Result slide properties Passing Score

80%

Success (Slide Layer)

fisunysc

Continue

Failure (Slide Layer)

fisunysc

Continue
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5.3 End Course

fisunysc

End Course
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