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Select Executive Orders Influencing the Education Sector

* EO 14149 - Restoring Freedom of Speech and Ending Federal Censorship

* EO 14151 - Ending Radical and Wasteful Government DEI Programs and
Preferences

* EO 14158 - Establishing and Implementing the President’s “Department of
Government Efficiency”

e EO 14168 — Defending Women from Gender Ideology and Extremism and
Restoring Biological Truth to the Federal Government

* EO 14173 - Ending lllegal Discrimination and Restoring Merit-Based Opportunity
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Select Executive Orders Influencing the Education Sector

* EO 14188 — Additional Measures to Combat Antisemitism

* EO 14190 - Ending Radical Indoctrination in K-12 Schools

* EO 14201 - Keeping Men Out of Women’s Sports

* EO 14279 - Reforming Accreditation to Strengthen Higher Education

« EO 14281 - Restoring Equality of Opportunity and Meritocracy

* EO 14282 - Transparency Regarding Foreign Influence at American Universities
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Some Resulting Cross Currents

* Antisemitism hearings and investigations

* DEI hearings and investigations

* Nondiscrimination Certification mandates and risks — False Claims Act
* Foreign investment scrutiny and investigation

* Title IX-athletics focus and investigations

* Accreditation system reform impacting nondiscrimination compliance
» State Attorney General activism

* “Fraud, waste, abuse” and cost cutting incentives creating new risks
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Agency Implementation: DEI

USDE, OCR Guidance February 14, 2025 - DEI - Title VI of the Civil Rights Act (All preschool,
elementary, secondary, and postsecondary educational institutions that receive federal financial
assistance from the Department)
» ENJOINED - “OCR will not take any enforcement action, or otherwise implement, the
February 28, 2025, Dear Colleague Letter, associated FAQs, the End DEI Portal, or the
certification requirement until further notice.”

DOJ and EEOC joint guidance — March 19, 2025, DEI - Title VIl of the Civil Rights Act (Employers)

HHS, OCR Guidance May 6, 2025 — DEI - Nondiscrimination Requirements for Medical Schools -
Title VI of the Civil Rights Act of 1964, Section 1557 of the Affordable Care Act (Section 1557), and
the Equal Protection Clause of the United States Constitution (Medical Schools)
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DOJ DEI Task Force Formation

* Investigations: The DOJis conducting compliance reviews and investigations into
institutions and companies that may be engaging in unlawful DEI practices.

* Compliance Guidance: The EEOC and DOJ have issued guidance documents to help
employers understand their obligations and avoid unlawful DEI practices.

* Enforcement: The DOJ is actively enforcing federal laws that prohibit discrimination
and is working to ensure equal opportunity for all.

* Federal Contracts: The DOJ is focusing on ensuring that federal contractors do not
engage in unlawful DEI practices and that contracts do not include clauses that could

be discriminatory.

* College Admissions: The DOJ has launched compliance reviews into college and
university admissions policies to address potential discrimination.
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Antisemitism Task Force Formation

* Enforcement actions taken pursuant to President Trump’s Executive Order
titled “Additional Measures to Combat Anti-Semitism."

 Joint Task Force to Combat Antisemitism includes DOJ, HHS, ED, and GSA
Administration — Approx 60 investigations initiated, OCR backlog prioritized.

* The Task Force is “working to safeguard the enormous taxpayer investment in
U.S. higher education and to ensure that federally funded institutions uphold
their legal and ethical responsibilities to prevent anti-Semitic harassment.”

* “The Task Force’s mandate is to bring the full force of the federal government to
bear in our effort to eradicate Anti-Semitism, particularly in schools.”
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Antisemitism - Investigations

e May®6, 2025 - ED, HHS, and GSA Initiate Review of Anti-Semitic Activity at the
University of Washington based on alleged recent incidents of anti-Semitic violence at
UW and its affiliates.

 Task Force applauds strong statement condemning violence and quick action by law
enforcement officers to remove violent criminals from the university campus.

* Universities “must do more to deter future violence and guarantee that Jewish
students have a safe and productive learning environment.”
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Title IX

Executive Order Keeping Men out of Women'’s Sports articulates “United States
policy, consistent with Title IX, to protect female student athletes from having ‘to

compete with or against or having to appear unclothed before males.’”

Executive Order Defending Women From Gender Ideology Extremism states “the
truth that ‘The erasure of sex in language and policy has a corrosive impact not
just on women but on the validity of the entire American system.’”
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Title IX - Special Investigations Team (SIT) Formation

— USDE and DOJ announce Title IX Special Investigations Team (SIT) to “ensure timely, consistent
resolutions to protect students, and especially female athletes, from the pernicious effects of
genderideology in school programs and activities.”

— Seeks to streamline Title IX investigations by creating a specialized team of investigators from
across ED and Department of Justice offices.

— Seeks a rapid resolution investigation process to the increasing volume of Title IX cases and also
enable ED and the Justice Department to work together to conduct investigations that are fully
prepared for ultimate Justice Department enforcement.

— The Title IXSIT includes: ED Office for Civil Rights investigators and attorneys; DOJ Civil Rights
Division attorneys; ED Office of General Counsel attorneys; ED Student Privacy and Protection
Office case workers and an FSA Enforcement investigator
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Congressional Hearings and Investigations

* May 6 -House Education and Workforce, Full Committee Hearing, “Beyond the Ivy
League: Stopping the Spread of Antisemitism on American Campuses”

* May 7 -House Government Oversight and Reform Committee, DOGE Subcommittee
Hearing, “Unfair Play: Keeping Men Out of Women’s Sports”

* May 14 - House Judiciary Committee, Subcommittee Hearing, “The MATCH Monopoly:
Evaluating the Medical Residency Antitrust Exemption” (Accreditation)

* May 21-House Education and Workforce, Subcommittee Hearing, “Restoring
Excellence : The Case Against DEI” — House Education and Workforce Committee

* May 21-Senate HELP Hearing, “The State of Higher Education”
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Overlapping and Spiraling Investigations

* Agency investigations coordinated with other federal agencies of jurisdiction — Task Force
approach (DEI, Antisemitism, Title IX)

* OCRinvestigations leading to identification of other regulatory violations (ie, OCR antisemitism
investigation leads to Clery Act investigation/fines or Program Participation Agreement violation)

* Accrediting agency requests following on agency investigations — new Accreditation EO
 State Education Agency requests following on federal or accrediting agency actions

* State Attorneys General investigations following on or “filling the gap”

 Targeted litigation and strategic discovery

* Congressionalinvestigations and agency information sharing

 “Piling on” by other federal agencies: IRS, VA, DOD, FTC, DHS, other
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Investigative Tools

 Grand Jury Subpoenas

* CIDs

* Administrative Subpoenas or Requests for Information

* Targeted Administrative Compliance Reviews and Audits
* |Informal Requests for Information

* AG subpoenas

* Search Warrants

* |ICE
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General Considerations When Responding to the Government

* Preservation

* Understanding Role and Status

e Communication and Narrowing or Staging

* Evaluating Validity, Potential Objections or Issues and Timing
 (Collection, Review, and Production

* Fact Gathering/Internal Investigation

* Representation Issues

* Ongoing Discussion and Presentations

* Internal and External Communication With Stakeholders
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Preservation, Cooperation, and Communication

* Preservation obligations
* Cooperation with the Government
e Communication with the Government
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Investigative Tools
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Grand Jury Subpoenas

* Inherent Authority, Rule of Criminal Procedure 6, Rule of Criminal Procedure 17
* Documents

* Testimony

* Oppressiveness, not Relevancy is Touchstone. U.S. v. Nixon, 418 U.S. 683 (1974)

— Testis whether “there is no reasonable possibility that the category of materials the Government
seeks will produce information relevant to the general subject of the grand jury’s investigation.”

— Improper purpose so arbitrary and capricious as to violate due process?
* Fifth Amendment Considerations?
— Testimonial privilege
— Act of Production Privilege
 Secrecyunder Rule 6(e) for “matters occurring before the grand jury”
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Grand Jury Subpoenas

* Can Challenge in Motion to Quash, Generally, on Limited Grounds (i.e., that it seeks
privileged information or based on the right against self-incrimination)

* Under Rule 17(g) of the Federal Rules of Criminal Procedure, a failure by a person
without adequate excuse to obey a subpoena served upon him or her may be deemed
a contempt of the court

* Negotiate Cooperate
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Civil Investigative Demand

« 31 U.S.C. Section 3733 (the False Claims Act)

* What can be sought?
— Documents
— Testimony
— Interrogatory answers
* Limited by:
- “[T]he standards applicable to subpoenas or subpoenas duces tecum issued by a court of the
United States to aid in a grand jury investigation; or

— “[T]he standards applicable to discovery requests under the Federal Rules of Civil Procedure, to
the extent that the application of such standards to any such demand is appropriate and
consistent with the provisions and purposes of this section.”

* Not Same Confidentiality as Grand Jury Secrecy
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Civil Investigative Demand

* Issued Before Government Files Action or When Government Investigating for
Intervention Decision

 Limited Basis to Challenge

e Can Move to Quash or Limit (Not Likely Successful):
— Plainly incompetent orirrelevant to a lawful purpose?
— Not seeking information relevant and material to the investigation
— Undue Burden?

* Timingto Move to Quash
— 20 days of service or time of response, whichever is earlier
— Unless extension of the date in writing

* Negotiate and Cooperate
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Search Warrants

* ASearchWarrantis an Order Signed by a Judge

* |ssued Upon a Finding of Probable Cause that a Crime Has Been Committed and
Evidence Can be Found Where Searched

* Authorizes the Government to Search Specific Locations and Seize Evidence
* Executed by Agents

 Cannot Refuse to Comply; Can Be Challenged Later (i.e., in a Motion to Suppress
Evidence)
* Valid Warrant:
— Applied for in Good Faith
— Issued by Neutral and Detached Magistrate
— State the Specific Place to Be Searched and Items to Be Seized

 UNIVERSITY
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Search Warrants

 Askfor Copy of Warrant

* Cooperate and Instruct Employees to Cooperate
— Call counsel immediately
— Assist with locating records or materials permitted to search
— Avoid uncounseled interviews (i.e., substantive discussions)
— Any information thatis provided must be truthful
— Observe the search
— Do not consentto searches beyond scope of warrant
— Keep track of what is seized
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Administrative Subpoenas

* OIG Subpoenas from Sponsoring Agencies, e.g., DOD, ED.
 Can be Used for Civil, Administrative, and Criminal Purposes
* Not Covered by Grand Jury Secrecy

* Not Generally Issued for, e.g.:
— Records already in the possession of the U.S. Government
— Records obtained via search warrant or grand jury subpoena

— Contents of communications (Stored Communications Act and Electronic Communications
Privacy Act)

— Preliminary inquiries (subpoenas issued only for substantive cases)
— Limits on requests for financial information
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Administrative Subpoenas

* The Ilnspector General Act5 U.S.C. § 406(a)(4). For DOD OIG subpoenas, e.g.:

— Section 408(c)(2) to “[i]nitiate, conduct, and supervise such audits and investigations in DoD
(including military departments) as the |G considers appropriate.”

— Section 408(c)(4) to “[ilnvestigate fraud, waste, and abuse uncovered as a result of other
contract and internal audits, as the |G considers appropriate.”

« Can Be Enforced By Court if Non-Compliance

* Obligation to Cooperate with Sponsoring Agency
— See, e.g.,FAR52.203-13

— Internal Control System for Contractors Require “[F]ull cooperation with any Government
agencies responsible for audits, investigations, or corrective actions.”

— Often not a subpoena, but a Request for Information
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State Attorneys General Subpoenas

* Most Attorneys’ General Have Criminal and Civil Powers to Demand Testimony and
Records

* Criminal Often State Grand Jury
 Often Civil Process (CID) Broader Reach

— Powers over Non-Profits
— Through broad “consumer protection laws”

e Communicate, Negotiate Scope, and Cooperate
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Deeper Dive: U.S. Department of Education Agency Investigative Tools

 ED Investigations - Title IV, Higher Education Act

* Annual and Targeted Program Reviews — Liabilities vs. Fines
* Requests for Information - ED Enforcement Unit — leading to potential adverse action

ED Investigation — Office for Civil Rights (Title VI, IX, ADA, 504, etc.)

— Investigative and resolution process

OIG investigations (civil and criminal) — priority areas or targeted

Third party conduct

 UNIVERSITY
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Title IV Areas Investigated Historically

ED has investigated institutions regarding:
 Multiple Complaints: Large number raised by students, former employees or other.
 Alleged Deceptive Recruiting Practices

* Financial Issues: Concerns about tuition and fees, unauthorized loans, and other
financial matters have been reported.

 Quality of Education: Concerns about the quality of education and the lack of job
opportunities after graduation.

« Compliance with Other Federal Regulations - Any HEA violation
« Borrower Defense to Repayment claim risk
* Title IV Substantial Misrepresentation Rule and Fiduciary Duty Violations

 UNIVERSITY
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ED Enforcement Unit

Key Functions of the Enforcement Unit:

Protecting Students and Taxpayers: The Office of Enforcement safeguards students
receiving federal student aid and protects public investment in higher education.

 Enforcing Regulations: Enforces the Higher Education Act and its implementing
regulations, ensuring institutions comply with the terms of Title IV programs.

* Monitoring Compliance: The Office of Enforcement works alongside the Office of
Partner Participation and Oversight (PPO) to monitor compliance of institutions

participating in Title IV programs.

 UNIVERSITY
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ED Enforcement Unit - Continued

 Taking Enforcement Actions: ED can initiate various actions against institutions and
individuals for violations, including fines, suspension, or debarment.

 Handling Civil Rights Complaints: The OCR handles complaints of discrimination
based on race, color, national origin, sex, disability, or age in programs that receive
federal financial assistance from the Department of Education.

* Investigating Potential Violations: ED encourages individuals with information about
potential violations to submit tips to the Office of Enforcement.

 UNIVERSITY
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ED Enforcement Unit - Continued

Types of Enforcement Actions:

* Fines: Imposed for violations of regulations or conditions of participation in Title IV
programs.

 Limitation Actions: May limit an institution's participation in Title IV programs if they
violate regulations, including Letters of Credit for financial issues.

* Suspension/Termination: Temporary or permanent removal of an institution's ability
to participate in Title IV programs.

* Debarment: Prevents individuals or institutions from participating in federal programs
for a specified period.

 Denial of Recertification/Reinstatement: Prevents institutions from participating in
Title IV programs if they are not yet recertified or reinstated.
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Settlement Negotiations

Title IV liability and fine assessments — Office of Hearings and Appeals
— Subpart H (program reviews and audits) vs. Subpart G (emergency action and fines) processes

— Appeal, Secretarial Decision
— Provisionalvs. Fully Certified Program Participation Agreement

OCR Resolution Agreements — Current Process and Risks
Review by the Courts: Administrative Procedure Actissues
Collateral impact of findings: Accreditor, State, Other Agencies, Lawsuits
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ICE on Campus

* Colleges and universities are not “protected areas” for DHS.

* |CE maybe on campusto apprehend, requestinformation or records, make

unannounced inspection of employment verification, conduct other visa compliance
review.

* |CEis permitted to enter public spaces.

* |CE is not permitted to enter non-public spaces without consent or a judicial warrant.
— ICE Warrantis an administrative warrant signed by an immigration official.
— Ajudicial warrantis signed by a judge.
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ICE on Campus

* Public versus Private? Open to the public or limited?
— ID cards?
— locked doors?
— Residence Halls?
— Classroomsin Session?
— Monitored access?

* Do notinterfere or obstruct by, e.g.:
— Physically preventing access, even if you think it is not permitted
— Notifying someone for the purpose of helping them evade
— Misdirecting
— Giving instructions on how to evade

 UNIVERSITY



Third Party & Confidentiality Considerations
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Consider Potential Third Party Rights and Obligations

Might Include in Records Requests, e.g.:
 FERPA
« HIPAA

 Data Privacy Issues, e.g.:
— The Electronic Communication Privacy Act (ECPA), 18 U.S.C. § 2510 et seq.
— the Stored Communications Act (SCA) 18 U.S.C. § 2701 et seq.

 State Laws (e.g., Mental Health Records, Police Investigative Records)
— Choice of Law
— Recognized under Federal Law
— Protective Order Available?

* Contractual Confidentiality and Notice Obligations?

 UNIVERSITY
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Third Party Rights and Obligations

 Considertype of investigative tool:
— May provide more or less assurance of confidentiality
— May have notice implications
— May permit or prohibit certain types of requests
— May not permit pre-compliance objection or negotiations

* Considerthe type of information sought and where it is found
* Considerrisk assessments and judgment about cooperation and notification
* FOIA exemptions and requests for confidential treatments

 Consider policies concerning privacy of, e.g., electronic data and devices used for
work

 UNIVERSITY
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Third Party Rights and Considerations in Interviews and Testimony?

* Fifth Amendment Considerations

 Advancement and Indemnification of Separate Counsel Costs
* Weingarten Rights?

* Garrity Rights?

* Policies on cooperation with investigations?

 UNIVERSITY



Fact Development, Advocacy, and Resolution

©2025 Duane Morris LLP. All Rights Reserved. Duane Morris is a registered service mark of Duane Morris LLP.
Duane Morris — Firm and Affiliate Offices | New York | London | Singapore | Philadelphia | Chicago | Washington, D.C. | San Francisco | Silicon Valley | San Diego | Los Angeles | Boston | Houston | Dallas | Fort Worth | Austin | Hanoi
Ho Chi Minh City | Shanghai | Atlanta | Baltimore | Wilmington | Miami | Boca Raton | Pittsburgh | Northern New Jersey | Southern New Jersey | Las Vegas | Sydney | Myanmar | Duane Morris LLP — A Delaware limited liability partnership



| Juane orris®

N AN
Conducting Internal Investigation to Adequately Defend and Respond

* Must understand facts in order to exercise judgment, make decisions, and deal
effectively with the Government.

 Scope of investigation may depend on circumstances, resources and timing.
 Can overlap with preservation and collection efforts in response to some requests

 Must gatherinformation in order to cooperate with the Government and advocate
effectively.
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Preserving the Privilege

* Upjohn, Bevill and the Entity Privilege
e Common Interest Privilege
* Formeremployees

e Communications with Third Parties
— Kovel?

— Functional Equivalent?
* Review and Redaction or Withholding of Privileged Communications
* Subject-Matter Waiver Considerations
* Potential Third-Party Litigants
e Communications with, and Presentations to, the Government
* Non-Waiver Orders

 UNIVERSITY
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Cooperation

* Emphasis on Cooperation continues
* Canreduce potential criminal and civil exposure

* Whatis cooperation?
— Cooperationis sometimes in the eye of the beholder
— Notjustresponding to requests, but ...
— Assisting in narrowing and directing investigation

* Affirmative Disclosures

* Does not mean cannot advocate

* Does not mean waiver of privilege

* Take care to consider third party rights and obligations
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About Duane Morris

Duane Morris LLP, a law firm with more than 950 attorneys in offices
across the United States and internationally, provides innovative
solutions to today’s legal and business challenges to a broad array of Legal500
clients, including institutions of higher education and nontraditional UNITED STATES
education service providers. 2024

LEADING FIRM

Throughout its more than 100-year history, Duane Morris has fostered a

collegial culture, where lawyers collaborate to leverage our collective Chambers
knowledge and experience to address client needs. AND PARTNERS
Our Education Industry Group includes lawyers with a depth of insight in Ranked Among National

Leaders in Education Law

federal and state higher education regulation and accreditation, privacy
and data protection, and decades of federal policy experience.
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