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DEI Under Attack: Executive Order 14173

« Title: "Ending lllegal Discrimination and Restoring Merit-Based Opportunity”

« Section 4: “Encouraging the Private Sector to End lllegal DEI
Discrimination and Preferences” — directs all federal agencies, within 120
days, to:

- |dentify the most “egregious and discriminatory DEI practitioners”

- Develop a plan or specific steps or measures to deter DEI programs or preferences that
constitute “illegal discrimination or preferences”

- Establish strategies (including litigation) to encourage the private sector to “end illegal
DEI discrimination and preferences.”

« Federal contracts and grants (new contracts/grants, and amendments to
existing contracts/grants) to require contractor/recipient to “certify that it
does not operate any programs promoting DEI that violate any applicable
Federal anti-discrimination laws”
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EEOC and DOJ Guidance

« Joint guidance — EEOC and DOJ (March 19, 2025)

- Two guidance documents:

» Q&A “What You Should Know About DEI-Related Discrimination at Work”™
(https://www.eeoc.gov/wysk/what-you-should-know-about-dei-related-
discrimination-work)

» One-pager: “What To Do If You Experience Discrimination Related to DEI at
Work” (https://www.eeoc.gov/what-do-if-you-experience-discrimination-related-
dei-work)

« DOJ Memo: Guidance for Recipients of Federal Fundings

Regarding Unlawful Discrimination (July 29, 2025)
- Broad: targets “prohibited use of proxies for protected characteristics”
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DEI Under Attack: Key Takeaways

. Direct and indirect impact of EO 14173 and EEOC/DOJ
guidance

« Audit Policies and Programs for DEI Risk
- Affinity Groups / Employee Resource Groups (ERGs)
- Training programs
- Mentoring/sponsorship programs
- Unconscious bias training
— Opposition to DEI training
- Interview selection/slates

*DEI references exist in places you may not expect
*Consider reframing terminology
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Affirmative Action Under Attack: Executive Order 14173

 |ssued Jan. 21, 2025

 Revoked E.O. 11246 (affirmative action obligations for federal
government contractors and subcontractors)

* Practical impact for federal government contractors and
subcontractors

* Followed by mass layoffs at OFCCP
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Proposed Changes to VEVRAA and Section 503
Regulations

NPRM published July 1, 2025 final regulations pending
VEVRAA regulations (protected veterans): non-substantive changes

Section 503 regulations (individuals with disabilities):

- Propose to eliminate self-identification data collection and utilization analyses for
individuals with disabilities

Contractors would remain obligated to prepare VEVRAA and Section
503 AAPs

Contractors would remain obligated to engage in, and evaluate
effectiveness of, outreach and recruitment efforts to protected veterans
and individuals with disabilities
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EEOC CHANGES IN
ENFORCEMENT PRIORITIES
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The EEOC in 2025

YEAR-END REVIEW
EEOC Filings By Year

YEAR-END REVIEW
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Gerald L. Maatman, Jr. “Signaling a Slowdown? EEOC’s FY 2025 Lawsuit Filings Reflect a Narrowing of Priorities after Change in Presidential Administration.” Class Action Defense, October 1, 2025.
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The EEOC in 2025

YEAR-END REVIEW
EEOC Filings By Statute

YEAR-END REVIEW
EEOC FY 2025 Filings By Allegation Basis
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The EEOC in 2025

YEAR-END REVIEW

EEOC Filings - Top Industries Impacted
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Duane Morris Institute ®

EEOC Changes in Enforcement Priorities in 2026

 Disparate Impact

- April 2025 - executive order directing all federal agencies to cease
using disparate impact theory under federal civil rights laws, including
Title VIl of the Civil Rights Act of 1964

- September 2025 - the EEOC issued a memorandum requiring staff to
close all investigations of disparate impact claims

- Cross v. EEOC, No. 1:25-CV-3702 (D.D.C. Nov. 25, 2025)

» Dismissed Plaintiff's lawsuit against the EEOC alleging she had been denied
the benefit of a full investigation by the Commission after the EEOC closed the
investigation into her disparate impact claim.

» Federal courts currently are not willing to interfere with the EEOC's internal
investigation and enforcement policies regarding disparate impact claims.
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Duane Morris Institute ®

EEOC Changes in Enforcement Priorities in 2026

 Reverse Discrimination
- Ames v. Ohio Department of Youth Services, 605 US _ (2025)

» Ames, a heterosexual woman, sued the Ohio Department of Youth Services
after she was denied a promotion and demoted, with her previous position filled
by a gay man. The district court granted summary judgment to the Department,
holding that Ames lacked evidence of “background circumstances suggesting
that the defendant is the unusual employer who discriminates against the
majority.” The U.S. Supreme Court eliminated the “background circumstances”
test.

- EEOC Chair praised decision

» “Under my leadership, the EEOC is committed to dismantling identity politics
that have plagued our employment civil rights laws, by dispelling the notion that
only the ‘right sort of’ plaintiff is protected by Title VII.”

13
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EEOC Changes in Enforcement Priorities in 2026

* Religious Liberty

- EEOC v. Marriott Vacations Worldwide Corp. et al., No. 6:25-cv-00790
(M.D. Fl. May 5, 2025)

» EEOC alleged an employee was forced to resign after her managers rescinded
her Sabbath accommodation and required her to work on Saturdays. Employer
settled for $175,000.

- EEOC v. Cemex Construction Materials Florida LLC, No, 8:25-cv-
01454 (M.D. Fl. June 4, 2025)

» A building materials company fired a cement truck driver after a week of
employment because she wore a skirt on the job in compliance with her
religious beliefs, and the company refused to grant her religious
accommodation citing safety concerns

- 3 cases involved denied religious exemptions to mandatory COVID-
19 vaccine policies
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Other Enforcement Priorities

Limit the scope of the Pregnant Workers Fairness Act (PWFA)

- “Acting Chair Lucas remains opposed to the Commission’s construction of the phrase
‘Rregnancy, childbirth, or related medical conditions E] Once a quorum is re-established at
the Commission, Acting Chair Lucas intends for the Commission to reconsider portions of the
Final Rule that she believes are unsupported by law.”

Limit protections for LGBTQ+ employees.

- In 2025: the EEOC:
» Removed materials that previously provided clarity on issues related to gender identity
and sexual orientation.
» Removed gender-neutral terms such as "X" and "Mx" from EEOC intake forms used for
filing discrimination complaints.
» Today, the EEOC has officially rescinded by a 2-1 vote anti-harassment guidance that

said misgendering workers is'a form of disCrimination under Title VII of the 1964 Civil
Rights Act.

Related litigation:

- Texasv. EEOC, 2:24-cv-00173-Z _&N.D. Tex._Ma%/ 15, 2025) - The state of Texas and the
Heritage Foundation filed a lawsuit challenging the EEOC’s 2024 Enforcement Guidance on
Harassment in the Workplace. The district court held that the 8_u|dance “contravenes Title VII”
by (1) “expanding the definition of ‘sex’ beyond the biological binary” and (2) “requiring
employers to accommodate an employee’s dress, bathroom, or pronoun requests.”
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Duane Morris Institute ®

DOJ Enforcement Priorities in 2026

 False Claims Act
- DEI

» Targeting of companies’ DEI-related policies through alleged false certifications
of compliance with anti-discrimination requirements. Immigration in the
workplace

» In December 2025, DOJ initiated investigations into companies' DEI programs.
“Alphabet’s Google and Verizon Communications are among a list of
companies that have received Justice Department demands for documents
and information about their workplace programs.”
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DOJ Enforcement Priorities in 2026

 False Claims Act

- Immigration in the workplace

» On September 18, 2025, the Department announced a settlement with a New
Jersey-based company, Bayonne Drydock, that worked on U.S. Navy ships, for
“its continued employment of unauthorized alien employees in violation of the
Employment Eligibility clause (‘E-Verify’) of the Federal Acquisition
regulations.” As part of the resolution, the Company agreed to pay a four
million dollar fine.
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DOJ Enforcement Priorities in 2025

 Corporate Whistleblower Awards Pilot Program

In May 2025, the DOJ updated its Corporate Whistleblower Awards Pilot Program to
include “violations by corporations of federal immigration law.” Pursuant to this
amendment, whistleblowers, including current and former employees who may be
disgruntled, can submit a tip to the DOJ regarding immigration law violations and, if
the DOJ secures a successful prosecution against their employer, the whistleblower
will receive as a reward a percentage of the employer’s net proceeds and assets
forfeited.

The DOJ encourages internal reporting by considering reporting misconduct
internally as a factor that may increase the whistleblowers reward.

The employer can qualify for a presumption of a declination under the Criminal
Division Corporate Enforcement and Voluntary Self-Disclosure Policy if the company
(1) self-reports the conduct to the Department within 120 days of receiving the
whistleblower’s submission, even if the whistleblower reports to the Department
before the company does, and (2) meets the other requirements for voluntary self-
disclosure and presumption of a declination under the policy.
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DOL Lightens Up on Enforcement

« DOL pivots away from the aggressivé, worker-oriented enforcement in
favor of more employer-friendly compliance approach

- Key examples:

» DOL will no longer seek liquidated damages in wage and hour investigations (pre-
litigation)
» DOL relaunched Payroll Audit Independent Determination Program (PAID)

» DOL resumed issuing opinion letters providing guidance on application of the FLSA in
factual scenarios

» DOL stopped enforcing 2024 “economic realities” independent contractor rule

« DOL rolls back regulations

- Proposed rule to restore broader “companionship services” exemption to FLSA
overtime requirements

- Proposed rule to remove more than 450 FLSA regulations from Code of Federal
Regulations

21



Duane Morris Institute ®

DOL Crystal Ball

* New, more employer-friendly independent contractor rule
 New, more employer-friendly joint employer rule

 Updates to white collar exemption regulations, with more
modest increases to minimum salary threshold than enjoined
Biden-era rule

« Elimination of, or revisions to, interpretive wage and hour
guidance following removal from Code of Federal Regulations
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Duane Morris Institute®
OSHA: Regulatory Rollbacks on the Horizon

« OnJuly 1, 2025, OSHA issued 25 prbposed regulations, many
consistent with administration’s focus on deregulation

 Key regulatory measures:

- Proposed rule re: OSHA General Duty Clause

» OSHA would not cite employers for hazards “inherent and inseparable from the core
nature of a professional activity or performance.”

- Withdrawal of previously proposed rule that would have added a column to the
OSHA 300 log for recording musculoskeletal disorders

- Proposed revisions to respiratory protection standards
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Non-competes

« National Labor Relations Board (NLRB)

- Fired: GC Jennifer Abruzzo (Jan. 2025)

- Rescinded: Acting NLRB General Counsel William Cowen rescinded Abruzzo’s Memoranda finding
restrictive covenants violate the NLRA (Feb. 2025)

- Hired: NLRB General Counsel Crystal Carey sworn in (January 7, 2026)

« Federal Trade Commission (FTC)
- Struck Down: FTC’s ban on non-compete provisions is moot (Aug. 2024 rulings; Sept. 2025 FTC vote)
- Resigned: Chair Lina Khan (Jan. 2025)
- Hired: Chair Andrew Ferguson (Jan. 2025)

> FTC created Joint Labor Task Force to coordinate enforcement strategies for non-competes, non-solicitations, etc. (Feb. 2025)

> Case-by-case and industry-by-industry enforcement actions: Gateway Services (Sept. 2025); Adamas Amenity Services (Dec.
2025); “Non-Compete Warning Letters” to healthcare employers and staffing companies (Sept. 2025)

Take-away: No blanket federal prohibition, but employer overreach is subject to
scrutiny. Employers must comply with state laws, which vary widely state by state.
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Non-competes

 Atleast 30 states have statutory limits on non-compete clauses

- California, Colorado, Connecticut, Delaware, Florida, D.C., lllinois, Indiana, lowa,
Kentucky, Louisiana, Maine, Maryland, Massachusetts, Minnesota, Montana, New
Hampshire, New Jersey, New Mexico, North Dakota, Oklahoma, Oregon,
Pennsylvania, Rhode Island, South Dakota, Tennessee, Texas, Virginia,
Washington, West Virginia, Wyoming

 Some states ban non-competes, except in the sale-of-the-business
- California, Oklahoma, North Dakota, Minnesota, Wyoming
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Non-competes

« Some states have minimum wage thresholds for enforcement

- Colorado, D.C., lllinois, Maine, Maryland, Massachusetts, New Hampshire, Nevada,
Oregon, Rhode Island, Virginia, Washington
»  Non-compete vs. non-solicit. See, e.g., Colorado ($127,091 vs. $76,255)

»  Mostly Static vs. Annual Increases. Compare lllinois (five-year increases, $75,000 for 2026) with
Maine (400% of federal poverty line, $63,840 for 2026)

« Some states have classification thresholds for enforcement
- Virginia, Washington

> Employee vs. independent contractor. See, e.g., Washington ($123,394 vs. $308,485); Virginia
($76,081 vs. banned)

» FLSA Exempt vs. FLSA Non-Exempt. See, e.g., Virginia ($76,081 vs. banned, effective July 1,
2025)
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Non-competes

« Beware of Industry Limits

- E.g., Pennsylvania (noncompete with healthcare practitioner signed after January 1,
2025, is void unless the practitioner voluntarily resigned and the duration is limited
to one-year; exception for sale of business)

« Beware of Civil Penalties

- Restrictive covenants that violate state law or are overly broad are not just
unenforceable, but may result in civil penalties

- E.g., Virginia ($10,000 per violation); Washington (employer must pay employee
attorneys’ fees, expenses and costs if judge or arbitrator “reforms, rewrites,
modifies, or only partially enforces” a non-compete provision)
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Non-competes

* Must meet general contract requirements

- E.g., Consideration (employment, continued employment, length of employment,
amount of consideration)

- E.g., Disclosures (lllinois — right to counsel, 14-day review period)

 Must be reasonable: geography; restricted activity (non-compete, non-
solicit, etc.); and duration

 Must advance employer’s legitimate economic interest
« Must survive a balance of the equities (employee hardship, public harm)

« Courts may or may not reform overly broad provisions
- Compare Florida (Yes) with Delaware (No)
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Worker Mobility

 Department of Labor (DOL): “America’s Talent Strategy: Building the
Workforce for the Golden Age.” (Sept. 2025)

* Five Pillars: (1) Industry Driven Strategies; (2) Worker Mobility; (3)
Integrated Systems; (4) Accountability; (5) Flexibility & Innovation

«  Worker Mobility: “Bringing more Americans into the labor force and
helping them advance with a streamlined, coordinated system that
delivers unified workforce services.”

- Engaging and Supporting Disconnected Workforce,
- Using Technology to Enhance Career Navigation & Mobility,
- Modernize Workforce Data and Systems, etc.

Take-away: Employers must provide more streamlined information to
job candidates and employees
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Worker Mobility

 Whatis "pay transparency”?

« Disclosure of “pay” in both external job postings to applicants
and internal job postings to current employees

 Employers must consider
— Variations in state laws

- Recruiting strategies (market differences, candidate expectations,
competitors, etc.)

- Remote and hybrid positions
- Hiring policies and practices for current employees
- Third-party vendor contracts
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Worker Mobility

. 15 states and 7 counties/cities have enacted pay transparency laws

California — [llinois - 2025 New Jersey — Jersey City, NJ - 2022 West Chester County,
2018/2023 effective June 1, NY - 2022

2025 Albany County, NY - 2023 Cincinnati, OH - 2020
Colorado - 2021 Maryland - 2024 New York - 2023
Connecticut - 2021 Massachusetts — Rhode Island - 2023 Ithaca, NY - 2022 Toledo, OH - 2020

effective July 31, 2025

DC- 2024 Minnesota - 2025 Vermont — effective New York, NY - 2022

July 1, 2025
Hawaii - 2024 Nevada - 2021 Washington - 2023

At least three other states have pending legislation: MI, VA, WV
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Worker Mobility

« Employers are increasing disclosures beyond the jurisdictions

where laws exist
- In 2020, 7% of job postings included pay information (Lightcast)

- In 2022, 15% (Lightcast)
- By late 2024, 58% of job postings on Indeed.com

* Trend: National employers are complying with the most
onerous state law (e.g., CO, IL, MN) and applying it in states
with pay transparency laws or across the country
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Worker Mobility

* Most state pay transparency laws require disclosure of salary or
hourly pay ranges, based on what the employer reasonably
believes it may offer
- Some states have guidance, but most do not for now

« Some states require disclosure of benefits information and/or
Incentive compensation

- Types of health and other benefits
- Holidays and Vacation/Sick Time/PTO
- Commissions and bonuses

« Other disclosures, for example:
- Job description (NY)
- Application Closing Date (CO)
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Worker Mobility

* Internal Postings: Job / Promotion Opportunities

- Make reasonable efforts to make new job opportunities known to all
employees on the same calendar day
» Colorado
- After making an external job posting, make known all opportunities for
promotion to current employees within 14 calendar days
» lllinois
- Prior to making a promotion decision, make reasonable efforts to
announce, post, or otherwise make known promotion opportunities to
all employees in affected department
» New Jersey
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Worker Mobility

* Where will employees work?
 How and where is the company recruiting?

 What is currently disclosed in the internal and external
postings by the company and third-party recruiters?

 What are the actual and expected wage ranges and benefits?

 What is the best strategy for compliance?
- State-by-state or one-size-fits-all approach
- Update policies, procedures, training, and vendor contracts
- Maintain records of postings
- Anticipate impact of disclosures on current workforce and competitors
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NLRB Developments

« 2025: The Lost Year
- NLRB did not have a quorum until December 2025
- Almost no formal NLRB decisions in 2025
- Interim GC retracted prior guidance (e.g., restrictive covenants, McLaren, Cemex)

« 2026: Backlog of Case

- NLRB has a quorum, a Republican majority, and a more employer-friendly General
Counsel (Crystal Carey)

- Less staff

> 182 (~15%) fewer NLRB employees since Trump’s inauguration (Law360)
»  FMCS only has 5 federal mediators

« Take-away: Investigations will be less robust and take longer; more
settlements with less punishing terms for employers
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NLRB Reversals

* Interim GC retracted prior guidance ('e.g., restrictive covenants)

« Return to standard election procedures (reversing Cemex procedures
and blocking charge regulations)

* Loosening restrictions on employer policies, including those about civility
(reversing Stericycle)

« Permitting broader confidentiality provisions in severance and other
employment-related agreements (reversing McLaren Macomb)

« For union employers, restoring prior long-standing interpretations of law
about management rights provisions
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IMMIGRATION LAW CHANGES AND
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Increased enforcement

ICE Raids

« FDNS Site Visits/
 |-9 Audits

 What is the best strategy for compliance/to avoid an issue?

- Prepare your personnel
- Prepare your documentation
- Ensure adequacy of policies, procedures, and training
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Registration Requirement and Change of Address
change

* Registration Requirements

- If in the U.S. 30 days or more and not a US citizen — required to register

- If not a U.S. citizen and 18 or older, required to carry evidence of lawful
status on person at all times while in the U.S.

» A person in non-immigrant (e.g., F-1, H-1B, L-1, O-1, etc.) status, carry a copy of the 1-94 and |-797
approval notice (if an I-797 approval notice exists).

»  For a green card holder, the law indicates the original green card should be always carried.
»  Criminal and/or civil penalties possible for failure to comply.

 Change of Address Requirement

- Notify government if residential address changes within 10 days.
- Criminal and/or civil penalties possible for failure to comply.
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Maximum Vetting

e \isa issuance

 Home country or country of residence visa processing required
(eliminating third country processing)

« Social Media
* Electronic Devices
* Immigration petitions and applications

« History of immigration from countries of origin
- Visa bonds
- Visa bans

 Ensure impacted parties are informed/prepared and checking for
changes
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H-1B changes — Need to review and prepare

o $1OO 000 Presidential Proclamation

Restricts visa issuance and entry for H-1B workers who are outside the United States and whose
petitions are filed on or after 12:01 a.m. EDT on Sept. 21, 2025, unless the petition is accompanied or
supplemented by a $100,000 payment.

- DHS may grant exceptions where hiring is in the national interest and does not pose a security or welfare
risk.

- H-1B petitions filed after Sept 21 for new H-1B employees outside the US will require a visa or waiver.

« Weighted Selection Process Final Rule

- Replaces the random lottery.
- Prioritizes higher-paid positions to attract "higher-skilled" workers.

- USCIS uses the Department of Labor's (DOL) Occupational Employment and Wage Statistics (OEWS)
data, categorizing prevailing wages into four tiers, to determine the number of entries a registration
receives in the selection pool ( Level IV: Four entries (highest priority/odds); Level lll: Three entries; Level
lI: Two entries; Level |: One entry (lowest priority/odds).

»  The wage level is determined by job duties, required experience, and worksite location. For a
single beneficiary with multiple registrations, USCIS will use the lowest wage level among all
entries to determine their selection odds.
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