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“It has long been said that a society’s worth can be judged by taking stock of

its prisons. That is all the truer in this pandemic, where inmates everywhere

have been rendered vulnerable and often powerless to protect themselves from

harm. May we hope that our country’s facilities serve as models rather than
cautionary tales.”

- U.S. Supreme Court Justice Sonia Sotomayor!
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I. Introduction

“Prisons are tinderboxes for infectious disease,” concluded a federal judge in Pennsylvania
in her order releasing Jeremy Rodriguez, whose poor health made him especially susceptible
to COVID-19.2 This ruling turned out to be prophetic as COVID-19 has ravaged prisons
and jails across the United States. Along with nursing homes and meatpacking factories,
the largest outbreaks of the virus have occurred in prisons.3 In Ohio, a state with roughly
the same prison population as Pennsylvania, more than 20% of all coronavirus cases in
the entire state are within the state prison system.# In one Ohio state prison, 73% of all
incarcerated individuals tested positive for the virus.> At a correctional facility in Indiana,
92% of those tested had contracted the virus.6 In federal prisons, 70% of those tested for
COVID-19 have tested positive for the virus.7 Mass testing in correctional facilities

in Montgomery County, Pennsylvania uncovered 30 times the number of positive

cases initially thought to be present8

In light of these numbers, alarm bells should be sounding for lawmakers in Pennsylvania.
The spread of the virus in Pennsylvania’s prisons and jails is particularly likely and dangerous
due to a confluence of factors documented in this report. The Centers for Disease

Control and Prevention (CDC) recommends that people stay at least six feet away from one
another, regularly clean and disinfect surfaces, and wear masks in order to slow the spread
of the virus.9 As explained in detail below, implementing these measures is practically
impossible within Pennsylvania’s correctional facilities. Furthermore, because Pennsylvania
imprisons a significant number of at-risk individuals, these measures alone are likely not
enough to prevent Pennsylvania prisons from turning into massive breeding grounds for
COVID-19. If an extensive outbreak occurs in Pennsylvania’s prisons when the second wave
of the virus hits, the existing medical services in these facilities will be overwhelmed with
all of those who become sick, and these individuals will be transferred to other hospitals in
the community that are already at their capacity.

If more significant lifesaving measures are not taken soon, the toll of COVID-19 in
Pennsylvania’s prisons could be catastrophic. In order to protect both our incarcerated
and non-incarcerated communities, we urge Governor Wolf to release those most vulnerable
to the virus, most of whom do not present any risk to public safety, so that prisons can
better abide by the CDC’s health guidelines.



I1. Risk Factors for PA’s Prisons and Jails

Incarcerated individuals across the United States
are at increased risk of contracting COVID-19, but
those within Pennsylvania’s correctional facilities
face a particularly elevated risk due to a set of
factors documented in this report. Specifically, the
danger of the virus behind bars in Pennsylvania is
exacerbated by the following: 1) overcrowding and
close living quarters; 2) inability of those inside to
properly clean and disinfect; 3) high numbers of
elderly, immunocompromised, and other at-risk
individuals; and 4) inadequate medical services
and equipment.

First, those in Pennsylvania’s correctional facilities
cannot adequately practice social distancing due
to the overcrowding of Pennsylvania’s prisons.
Correctional facilities create an increased infection
risk because individuals are unable to maintain
enough distance from other individuals who may
already be infected.!0 The infrastructure within
Pennsylvania correctional facilities will be the
additional spark that drives COVID-19’s rapid
transmission inside prison walls. Even before

the current crisis, correctional officers warned

that overcrowding and close quarters in PA’s
correctional facilities were “a recipe for disaster.”11
As a federal judge observed when releasing
detainees from these facilities, some county
prisons have dormitory style units with bunk beds
less than two feet apart.!2 Living within such tight-
knit quarters, there is no way that Pennsylvania
prisoners can maintain the social distancing
measures recommended by the CDC. In addition,

“Imagine being locked in a cage for 23
hours and 20 minutes a day, in close
quarters with people who may have the
virus. You don’t know how many are
infected. You do know that if you get
infected yourself, you will not receive
quality medical care. All of your meals
and medication are delivered to you
through a 5 x 14" slot in the door, much
like a zookeeper delivers meals to a
caged animal. You wonder if the people
who are handing out life sustaining
sustenance are also transmitting death.
You're allowed out of the cage for 40
minutes per day, with 6 other incarcer-
ated people, to use the bathroom without
your roommate in the cage, phone, kiosk
and shower. You’re confused_ from the
lack of communication. Anxious from
boredom and the unknown. In fear of
what is to come. Stressed from worrying
about your loved ones. You can’t go
anywhere. You can feel the avalanche

is coming, and you hope to somehow
survive the oncoming storm, but you
can’t get out of the way.”

-Brett

as an individual incarcerated at SCI Huntington warned, “there is no ventilation on the
blocks. That problem is only amplified by a situation like this. With no ventilation, our air
Just stays stagnant causing a virus just to linger in the air.” He added, “the cells here are
completely open in the front, making it impossible to stop something from coming in.”

Additionally, Pennsylvania’s prisoners are unable to practice proper hygiene and properly
disinfect their spaces. As shared by one incarcerated individual:

We do what we have to do as inmates to protect ourselves. Even when we don’t have
enough cleaning supplies, we will clean the walls with soap, or do what we can. But
we can only do so much when supplies are limited. We have to argue with them to get



a bar of soap sometimes. Our pod will take a soap bar and split it
in half for two people so we can make it last in case they won't give us more.13

Many prisoners report that they are unable to keep hand sanitizer, which is
considered contraband due to its alcohol content, and that they have not been
provided with an appropriate number of masks.!* One individual shared, At first the
masks were new. Now, when they’re replaced, they are flimsy and the stitching comes
loose like they are used.” Another man imprisoned at SCI Phoenix expressed anxiety
over his current conditions: Am I really safe? The staff have hand sanitizer, but we’re
being told, because of the alcohol content, we can’t obtain some.”15

Third, given the large immunocompromised
and elderly demographic of Pennsylvania’s ~ April 10 - SCI Coal Township

prison population, those in Pennsylvania’s . ) L
correctional facilities face an increased risk T have a disease known as sarcoidosis,

of severe illness, and even death, from the ~ an autoimmune disease, which attacks
virus. The CDC has stated that both older  my lungs with unforgiving tenacity. 1
adults and those with serious underlying use inhalers to assist with my breathing.
medical conditions face a higher risk of In Fune, I will turn 57, and already I
contracting.a severe form of COVID.—19..16 have spent over half of my life in prison.
Pennsylvania’s incarcerated population is It is very difficult to grow old in prison,

overwhelmed with individuals in each of but this situation has created more anxiety
these categories. . . .
than I ever imagined. Prisons are not

As of December 31, 2019, Pennsylvania’s designed for social distancing.”
Department of Corrections (PA DOC)
counted 10,697 inmates over the age of
50-a number that represents 23.3% of
the total inmate population.’7 This high
number is likely due to Pennsylvania’s widespread use of mandatory sentences of
life without parole (LWOP), which means that individuals with this sentence have
no possibility of release even in their old age. Indeed, one in 10 individuals serving
an LWOP sentence in this country are incarcerated in Pennsylvania, with the state
holding more individuals on LWOP than any other state except Florida.18

-David Lee quoted in Lockdown
Diaries, see note 15.

Because of their underlying health conditions, the incarcerated elderly are more
vulnerable to the virus than those of the same age on the outside. Research shows that
this population tends to age more quickly than those on the outside and thus suffer
health problems more often seen in individuals who are much older.19 For instance,
seniors in prison often suffer from health conditions like hypertension, diabetes,
limited mobility, and mental health issues at higher rates than their peers on the
outside.20 One elderly man imprisoned at SCI Phoenix shared his concern for this



demographic of people: “Because of the draconian sentences handed out in our great State,
there are many old people locked behind bars. There are men with canes, walkers, wheel-
chairs and bedridden. There are the deaf; the blind, [and] the mentally ill. .. [T Jhe basic
level of healthcare here is not great and I'm fearful what may happen to the most vulnerable
among us should the virus show up.”

Fourth, concerning reports about healthcare failures within prison walls further raise
alarm that Pennsylvania prisons will likely not be able to cope if the substantial outbreaks
that have occurred in other states were to happen here. For example, one prisoner was sent
to the hospital with a fever and then placed directly back into the general population at the
prison without being tested.2! Another person shared that, At no point in time have we
been gioven direct information about positive or negative test results of staff or other inmates
we may have been in contact with. And the only temperatures taken after that first day were

in the section where people had high temperatures: everyone on [[my_] bloc doesn’t get

routine temperature checks. My own temperature
has only been taken one time.”

Instead of treating this pandemic like a public
health crisis, the PA DOC is handling it like a
public safety crisis, using custody and control
measures instead of health and safety measures.
Specifically, the DOC has ordered a statewide
lockdown of all its prisons, mandating that
incarcerated human beings are only allowed an
hour at most outside of their cells.22 Already, this
lockdown, which continues to date, is the longest
statewide prison lockdown in the state’s history.23
The rising infections and death toll in Pennsylva-
nia’s jails and prisons show that the DOC’s lock-
down approach is not promoting or protecting the
health of the human beings in their confines. Very
little consideration seems to have been given to
the effect this lockdown would have on the overall
mental health and wellbeing of the imprisoned
population.

Reports from the inside are beginning to emerge
about the huge cost to mental health. One woman
explained, “Prison is bad all the time, but the
smaller the box yow're forced into, the worse it gets.
It’s like being locked in a bathroom for weeks.” 2+
Another man reported, “It is a very sad and

“From the beginning, none of us had
the virus. All of our visits were stopped,
and guests and volunteers were prohib-
ited, long before our first case. With the
design of the place, the only way to have
stopped the virus from spreading would
have been to eliminate any contact
between staff and inmates. Putting us
into lockdown only increased our
interaction with staff, thus increasing
our chances of exposure. This made

an officer have to come to the cell a
minimum of 3 times per meal. That’s a
minimum of 9 extra times per day. That
doesn’t even count when they go to pass
out mail, commissary, toilet paper, etc.
This is not like newer prisons where an
officer can let you out of your cell
Just by hitting a button while inside a
control center. Here someone has to
come to your cell and use a key to open
the cell.”

- Adrian



depressing mood here. All we do is sleep. It is depressing... But we are in here and there is no
movement.” The same individual lamented that he has not been able to see his psychologist:
“I am a mental health patient. I have yet to be seen by a specialist to even talk about my
state of mind. We're just getting medicated. We are in a pandemic where we need to talk and
express how we feel. The last time I saw a psychiatrist was on December 81st and it was
for 20 minutes.” The lockdown has, in effect, been a punishment, tantamount to solitary
confinement, which has been condemned as torture for its disastrous mental health
consquences.25

IT1. The Need to Expand Governor Wolf’s Reprieve Program

Governor Wolf has taken some initial steps in the right direction; however, many of those

most vulnerable to the virus remain behind prison walls and are trapped with a virus that,
for them, is deadly. On April 10, 2020, Governor Wolf issued an executive order directing
the PA DOC to establish a Reprieve of Sentence of Incarceration Program.26 The program
was meant to pave the way for release of up to 1,800 individuals, but, as of May 12, 2020,

only 146 people had been granted reprieve.27

One of the shortcomings of the program is its very limited reach. Through the program,
reprieve is only available to two categories of individuals: 1) those who are at high risk of
complications from the virus and eligible for release within the next year and 2) anyone
who is within nine months of being eligible for release.28

Although the Governor intended that the program safeguard those who were particularly
vulnerable to COVID-19 due to their age, his order excluded a large class of individuals in
this category: those subject to life sentences without the possibility of parole (LWOP).
Indeed, the PA DOC considers 46.1% of those serving LWOP sentences to be elderly.29
They make up approximately a quarter of all elderly people currently incarcerated in
Pennsylvania.30

Incarcerating these individuals poses more of a risk to public health than releasing them
does to public safety. Criminality declines with age and the elderly tend to “age out” of
crime.3! Even the PA DOC acknowledges that most of Pennsylvania’s elderly prisoners are
“incapacitated and not a security threat.”32 Yet, as experts have underscored, the risk

to public health is high. On April 7, 2020, Philadelphia FIGHT and other healthcare
advocates warned that social distancing is not possible in correctional settings, writing,
“Ib Jecause of the close quarters in which incarcerated people live, prisons and jails are
highly susceptible to outbreaks of cold, flu, MRSA, and other staph infections, as well as
transmassion of viral infectious diseases like hepatitis.” 33 Concerned that one in ten
incarcerated people in Pennsylvania is elderly and that prisons are often located in rural



areas with small healthcare infrastructures, they concluded that “these factors add up to
looming disaster.” 3* Professor Joseph Amon, the Director of Drexel University’s Office of
Global Health, drew comparisons to other close settings, stating /7w _Je’ve responded
aggressively to stop cruise ships from running and college dorms from having students, but
Jforjails and prisons we’ve thrown up our hands and said there’s not much we can do.” 35
The solution, according to Dr. Amon, is “to look at antibody testing and [[release] detainees
who don’t need to be incarcerated.” 36

The proliferation of COVID-19 cases within the walls of correctional facilities across the
United States inevitably will serve as a continuing source of the spread of COVID-19 to
correctional officers, employees, and the community at large. As stated by the president of
the National Commission on Correctional Health Care during the HIN1 pandemic, “Fails
and prisons are part of communities... If they think that disease won't spread from there -
when you have visitors, workers and delivery people there every day - they’re mistaken.”37
The continuing spread of the virus is not the only risk to the public. It is very likely that
infected individuals from correctional facilities will overwhelm hospitals across the state,
especially those in rural areas, which are already struggling, and this in turn will result in
poorer health care for both incarcerated individuals and the community at large.38 If there
is significant increase in COVID-19 cases amongst incarcerated individuals, it will require
mass transfers to local hospitals for intensive medical care.39 Each admitted individual will
occupy an ICU bed and some will need ventilator care, which are likely to be in short
supply.#0 In order to protect not only our incarcerated population, but also our older and
vulnerable population outside prison walls, it is necessary to take steps to slow the spread
within correctional facilities.

IV. Governor Wolf’s Authority to Release the Vulnerable

Pennsylvania law grants Governor Wolf the power to release the vulnerable and elderly

in the state’s prisons. Under 85 Pa. Cons. Stat. § 7301(a), the Pennsylvania Governor “is
responsible for meeting the dangers to this Commonwealth and people presented by disasters.”
To respond to a disaster, the Governor has the power to issue an executive order that has
the same force and effect of other laws. § 7301(b). Among other powers, the Governor can:

(1) Suspend the provisions of any regulatory statute prescribing procedures for
conduct of Commonwealth business, or the orders, rules or regulations of any
Commonwealth agency, if strict compliance with the provisions of any statute,
order, rule or regulation would in any way prevent, hinder or delay necessary
action in coping with the emergency;

(5) Direct and compel the evacuation of all or part of the population from any



stricken or threatened area within this Commonwealth if this action is necessary for
the preservation of life or other disaster mitigation, response or recovery; and

(7) Control ingress and egress to and from a disaster area, the movement of persons
within the area and the occupancy of premises therein.

§ 7301(f)(1), (5), & (7). (emphasis added).

Four Justices of the Pennsylvania Supreme Court concluded that this statute grants the
Governor “the primary authority to release qualifying prisoners on account of a disaster
emergency. #! The Governor already invoked his authority under 85 Pa. C.S. § 7301(f)(5)
and (7), when creating the Reprieve of Sentence of Incarceration Program.#2 In that order,
the Governor also acknowledged that “pursuant to Article IV, Section 9 of the Constitution
of the Commonwealth of Pennsylvania, Pa. Const. Art. IV, § 9(a), [Che is]] specifically
authorized to grant reprieves in all criminal cases except impeachment.” 43

V. Best Practices in Other States

Since the outbreak of COVID-19, numerous states have taken emergency measures to
release those most vulnerable to the virus.#* The routes taken by the Governors of Illinois
and Colorado to release those most vulnerable to COVID-19, who do not pose a risk of
public safety, provide an example of what should be done in this state. These Governors
invoked their emergency powers, which are nearly identical to those entrusted to Governor
Wolf by Pennsylvania’s laws.

For example, noting that due to the “close proximity and contact with each other in housing
units and dining halls, [incarcerated individuals_] are especially vulnerable to contracting
and spreading COVID-19,” Governor Pritzker of Illinois issued an order suspending some
of the existing statutory restrictions on furloughs.*> In doing so, he expanded the authority
of the Director of the Illinois Department of Correction (IDOC) to use “medical furloughs
to allow medically vulnerable [Cindividuals’] to temporarily leave IDOC facilities.” at

his discretion.*6

Similarly, recognizing that COVID-19 “poses a significant threat to prisoners and staff who
work in facilities and prisons, as well as the communities to which incarcerated persons
will return,” Colorado Governor Jared Polis issued an executive order suspending the
criteria for Special Needs Parole and temporarily granting discretion to the Colorado DOC
to identify new criteria for those who should be parole eligible.#7 The Executive Director of
the Colorado DOC determined that individuals could be paroled if they: 1) have a high risk
of mortality from COVID-19; 2) present a low risk to public safety; and 3) will have access



to adequate care in the community.#8 Like these Governors of other states, Governor Wolf
has the ability to take action.

VI. Recommendations to Governor Wolf

We urge Governor Wolf to expand his current reprieve program to include all of those who
are vulnerable to the virus because of their age or medical condition and pose a low risk to
public safety. Like the Governors of Colorado and Illinois, Governor Wolf should work with
the PA DOC to identify those most vulnerable to the virus and to fast track their release.
Specifically, using his emergency powers under 35 Pa.C.S. § 7301(f) to direct and compel
evacuation of all or part of a disaster area to preserve life and mitigate further disaster, he
should direct the PA DOC to identify all of those currently incarcerated who are vulnerable
to the virus and do not pose a risk to public safety and recommend them for reprieve.

If these steps are not taken, it is very likely that Pennsylvania’s correctional facilities, their
surrounding communities, and the state as a whole will continue to face an ‘uncontrolled,
unflattened curve, regardless of the steps that prisons and jails have taken to stave oft
COVID-19.49 We conclude this report with an important word of caution from an individual
incarcerated at SCI Huntington: “There is another wave of this virus coming. Things could
hawve been much worse here and we may not be so lucky in the future.”
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